STATE OF CALIFORNIA - DEPARTMENT OF GENERAL SERVICES
Government Claim Form
DGS ORIM 06 (Rev. 05/2018)

For Office Use Only

Government Claims Program

Office of Risk and Insurance Management
Department of General Services

P.0O. Box 989052, MS 414

West Sacramento, CA 95798-9052

1-800-955-0045 = www._dgs.ca.gov/orim/Programs/GovernmentClaims.aspx

Clear Form Print Form
Is your claim complete? —

Include a check or money order for $25 payable to the State of California.

v| | Complete all sections relating to this claim and sign the form. Please print or type allinformation.

Attach copies of any documentation that supports your claim. Please do not submitoriginals.

Claimant Information Use name of business or entily if claimant is not an individual

1 |Murray Bruce T 2 | Tel: 619-501-8556
Last name First Name M 3 | Email: murray@sagelaw.us

4 [1931E Street | San Diego | CA | 92102
Maifing Address City State  Zip

5 | Inmate or patient number, if applicable:

6 | Is the claimant under 18? | If Yes, please give date of birth:

7

If you are an insurance company claiming subrogation, please provide your insured's name in section 7.

If your claim relates to another claim or claimant, please provide the claim number or claimant’s name in section 8.
Attorney or Representative Information

9 |[(same as above) 10 | Tel:
Last name First Name M 11 | Email:

12 | | I
Maifing Address City State Zip

13 | Relationship to claimant: in propria persona

Claim Information FPlease add attachments as necessary

14 | Is your claim for a stale-dated warrant (uncashed check)? O Yes ®No If No, skip to Step 18.

State agency that issued the warrant.

Dollar amount of warrant: [ Date of issue:
Warrant number; MM/DD/YYYY
15 | Date of Incident: January 29, 2018
Was the incident more than six months ago? O Yes (& No
If YES, did you attach a separate sheet with an explanation for the late filing? O Yes ONo

16 | State agencies or employees against whom this claim is filed:

The Medical Board of California
Kerrie Webb, Staff Counsel, Medical Board of California
Kimberly Kirchmever, Executive Director, Medical Board of California

17 | Dollar amount of claim:

If the amount is more than $10,000, indicate the type of OLimited civil case ($25,000 or less)
civil case: ©Non-limited civil case (over $25,000)

Explain how you calcutated the amount:
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18

Location of the incident:

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

19

Describe the specific damage or injury:
{Please see attached presentation of claims.)

20

Explain the circumstances that led to the damage orinjury:
{Please see attached presentation of claims.)

21

Explain why you believe the state is responsible for the damage orinjury:
{Please see attached presentation of claims.)

22

Does the claim involve a state vehicle? QO Yes ® No

If YES, provide the vehicle license number, if known:

Auto Insurance Information

23 |

Name of insurance Carrier

Mailing Address City State Zip

Policy Number: | Tel:

Are you the registered owner of the vehicle? O Yes ONo
If NO, state name of owner:

Has a claim been filed with your insurance carrier, or will it be filed? O Yes ONo
Have you received any payment for this damage or injury? O Yes ONo

If yes, what amount did you receive?

Amount of deductible, if any:

Claimant's Drivers License Number: | Vehicle License Number:

Make of Vehicle: | Model: [ Year:

Vehicle ID Number:

Notice and Signature

24

| declare under penalty of perjury under the laws of the State of California that all the information lhave
provided is true and correct to the best of my information and belief. | further understand that if |have
provided information that is false, intentionally incomplete, or misleading | may be charged with afelony
prinishable by up, 1o four years in state prison and/or a fine of up to $10,000 (Penal Code section 72).

\@ﬂw Y Y W Bruce Murray |Date May 30, 2018

Signature of Claimant or Represéntative —Erinted Name

25

P.0. Box 989052, MS 414, West Sacram 5798-9052. Forms can also be delivered to the Office of Risk and

Mail this form and all attachments with thg'$25 filing| fee or the "Filing Fee Waiver Request” to: Government Claims Program,
9, CA
Insurance Management, 707 3rd street, 1st RIM, West Sacramento, CA 95805.
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Bruce Thomas Murray (SBN 306504)
1931 E Street

San Diego, CA 92102
murray@sagelaw.us

(619) 501-8556

Claimant, in propria persona

PRESENTATION OF CLAIMS, CALIFORNIA DEPARTMENT OF GENERAL
SERVICES, GOVERNMENT CLAIMS PROGRAM

BRUCE THOMAS MURRAY,

Claimant

V.

MEDICAL BOARD OF CALIFORNIA;
KIMBERLY KIRCHMEYER, in her
capacity as executive director, Medical Board
of California;

KERRIE D. WEBB, in her capacity as staff
counsel, Medical Board of California; and
DOES 1-25, inclusive,

Respondents

N N e’ e e e’ e e e e e e e e e e e e " e e " e e e e e e e e e e " e i " e e e’

Case No.:

COMPLAINT FOR DAMAGES,
INJUNCTIVE RELIEF, AND
DECLARATORY RELIEF

1. FAILURE TO PROVIDE PERSONAL
INFORMATION, in violation of Cal. Civ.
Code § 1798.34

2. DENIAL OF PERSONAL
INFORMATION to an authorized
representative and beneficiary, in violation of
Cal. Civ. Code § 1798.24(c)

3. FAILURE TO ASSIST IN THE
IDENTIFICATION OF RECORDS, in
violation of Cal. Gov. Code § 6253.1

4. FAILURE TO PROVIDE PUBLIC
INFORMATION in violation of Cal. Gov.
Code § 6253 et seq.

5. ERRONEOUS INTERPRETATION
AND APPLICATION of Cal. Evid. Code §
1040 and Cal. Gov. Code § 6255
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6. FAILURE TO PROVIDE ACCESS TO
‘THE PEOPLE’S BUSINESS?’ in violation off
the California Constitution, Article I, section
3(b)

7. VIOLATION OF PUBLIC POLICY, as
set out in the Information Practices Act, the
Business & Professions Code, the California
Evidence Code, the California Constitution,
and the California Public Records Act.

m Demand for monetary judgment, injunctive
relief, declaratory relief, costs and attorney’s

fees.

N N e e’ e e e e e e e e e e e e e e e e e e "?

m Unlimited civil case

I. SUMMARY OF CLAIMS
1. Claimant Bruce Thomas Murray hereby presents his claims against the Medical Board of
California and its agents, Kimberly Kirchmeyer and Kerrie D. Webb, as well as any unknown
parties (“Does”), in accordance with Cal. Gov. Code § 910 et seq.
2. Bruce T. Murray alleges that the Respondents wrongfully denied him personal
information regarding his deceased mother, in violation of Cal. Civ. Codes §8 1798.24-34, et
seq. Furthermore, Respondents purposefully frustrated Claimant’s attempts to identify records
and information responsive to his request, in violation of Cal. Gov. Code 8§ 6253.1.
3. Pursuant to Cal. Civ. Code § 1798.46, Claimant seeks an injunction ordering the Medical
Board to release all information in its possession regarding Audrey B. Murray’s medical
condition, treatment and death. (Additional elements of the requested injunction are described in
particularity below.)
4. In addition to injunctive relief, Claimant seeks declaratory relief, damages, costs and

attorney’s fees, pursuant to Cal. Civ. Code § 1798.45 et seq., described in particularity below.

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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5. If and to the extent that any of the records sought by Claimant are covered under the
California Public Records Act (Cal. Gov. Code § 6250 et seq.), Claimant seeks an injunction
commanding the release of such information under Cal. Gov. Code § 6258, as well as declaratory
relief. Additionally, Claimant seeks costs and attorney’s fees under Cal. Gov. Code 8§ 6259.

Il. THE PARTIES, RIGHTS AND DUTIES
6. Claimant, Bruce Thomas Murray is a surviving son and beneficiary of Audrey Bevan
Murray (Cal. Prob. Code 8§ 24). As such, he is an authorized representative entitled to receive her
personal and medical information under Cal. Civ. Code § 1798.24 and Cal. Civ. Code § 56.11.
7. Respondent, the Medical Board of California, is a “board” under Cal. Bus. & Prof. Code
8§ 2002; a “public entity” under Cal. Gov. Code § 811.2; an agency of the “state” under Cal. Gov.
Code § 940.6; an “agency” under Cal. Civ. Code 8 1798.3; and a “state agency” under Cal. Gov.
Code § 6252(f). As such, the Medical Board is subject to the requirements of Cal. Civ. Code 8§
1798.24-34 (disclosure and inspection of personal information in records) and Cal. Gov. Code §
6253.1 (Agency to assist in inspection of public record).
8. Respondent Kimberly Kirchmeyer, as an agent of the Medical Board of California, is a
“public employee” under Cal. Gov. Code § 811.4, and an officer of the state under Cal. Gov.
Code § 900.6. In her capacity as executive director of the Medical Board of California,
Kirchmeyer is ultimately responsible for the operations of the MBC, including the MBC’s
compliance with its duties under the law.
9. Respondent Kerrie D. Webb, as an agent of the Medical Board of California, is a “public
employee” under Cal. Gov. Code § 811.4, and an officer of the state under Cal. Gov. Code §
900.6. In her capacity as senior staff counsel of the Medical Board of California, Webb has a
duty to comply with the California Constitution, the Business & Professions Code, the California

Information Practices Act, the California Public Records Act, and all other applicable state laws.

I1l. STANDARD OF REVIEW
10. In suits under the California Information Practices Act, “the court shall determine the
matter de novo, and may examine the contents of any agency records in camera to determine

whether the records or any portion thereof may be withheld as being exempt from the

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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individual’s right of access and the burden is on the agency to sustain its action.” Cal. Civ. Code
§ 1798.46(a).
11.  For any issues decided under the California Public Records Act, “the court shall order the
officer or person charged with withholding the records to disclose the public record or show
cause why he or she should not do so. The court shall decide the case after examining the record
in camera, if permitted by subdivision (b) of Section 915 of the Evidence Code, papers filed by
the parties and any oral argument and additional evidence as the court may allow.” Cal. Gov.
Code § 6259.

IV. FACTS
12.  Atapproximately 8 a.m. June 4, 2013, Dr. James C. Matchison (med. license no.
A00097926) performed a cardiac catheterization procedure on Claimant’s mother.
13. Due to complications during the procedure, the procedure was aborted.
14.  Atapproximately 10 a.m. June 4, 2013, Audrey Murray was admitted to the Torrance
Memorial Medical Center Progressive Care Unit (PCU) for post-procedure recovery.
15.  Atapproximately 11:30 a.m. June 5, 2013, Mrs. Murray was discharged from Torrance
Memorial and into the care of her eldest son, William E. Murray, who brought her home.
16.  After she arrived home, Mrs. Murray began experiencing severe pain in her chest and
shoulder, and difficulty in breathing. As her pain and distress increased, William called 911.
17.  Atapproximately 3:30 p.m., Mrs. Murray was transported back to Torrance Memorial for
emergency treatment.
18.  Atapproximately 4 p.m. June 5, 2013, Audrey B. Murray, died in the emergency room at
Torrance Memorial Medical Center.
19. On June 11, 2013, Bruce Murray spoke with Dr. Matchison over the phone, seeking an
explanation for and the cause of his mother’s death. The doctor provided none.
20. On May 15, 2014, Bruce Murray filed a complaint with the Medical Board, seeking an
explanation for and cause of his mother’s death. (See Exhibit 1.)
21. In a letter to Claimant dated May 19, 2014, the Medical Board confirmed receipt of
Claimant’s complaint and assigned it Control Number 800 2014 005263.
22. In a letter to Claimant dated May 23, 2014, Linda Serrano, Medical Board Associate
Enforcement Analyst, requested authorization for release of medical records and a copy of

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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Audrey Murray’s death certificate. The letter specified that the authorization must be signed by
the “next of kin as shown on death certificate.” (Exh. 2.)

23. Peter B. Murray, Claimant’s brother, is listed as the “informant” on Audrey Murray’s
death certificate. (Exh. 3.) Peter Murray was the successor trustee of the Audrey B. Murray
Trust, now terminated. (Exh. 23.) Audrey Murray’s testamentary papers did not specifically
name a “personal representative” according to Cal. Prob. Code 88 42, 58.

24, In a letter to Linda Serrano dated September 4, 2014, Bruce Murray granted the Medical
Board of California full permission and access to all of his mother’s medical records, as
necessary to conduct the investigation into her death. Claimant cited his authority to do so as
“beneficiary or personal representative of the deceased patient,” under Cal. Bus. & Prof. Code §
2225. (Exh. 4.)

25.  On September 9, 2014, Peter Murray also sent Serrano an authorization for access to
Audrey Murray’s medical records, along with a copy of Audrey Murray’s death certificate. Peter
Murray also authorized the Medical Board to communicate directly with Bruce Murray regarding
the matter. (Exh. 5.)

26.  September 2-9, 2014, Claimant exchanged emails with Cassandra Hockenson, JD, Public
Affairs Manager of the Medical Board of California. Claimant requested assistance in locating
the rules of procedure that the Medical Board of California follows when conducting
investigations of licensees. (Exh. 6.)

27. In a September 9, 2014 email to Claimant, Hockenson wrote, “We do not have rules for
the process and procedures of an investigation. Our Investigative Unit has Enforcement
Operations Manuals that lay out the procedures of investigating a matter. ’'m not sure they are
public though, and if they are they will likely need redacting.” (Exh. 6.)

28.  On October 10, 2014, Claimant sent an email to Linda Serrano, requesting that the
Medical Board provide Claimant with documents that Dr. Matchison would have filed pursuant
to Cal. Bus. & Prof. Code § 2240 (Report for Death of Patient) and 16 C.C.R. § 1356.4
(Outpatient Surgery-Reporting of Death). (Exh. 7.) Serrano did not reply to this email.

29.  On December 15, 2014, Claimant sent another email to Linda Serrano, reiterating the

request of his Oct. 10 email. (Exh. 8.) Serrano did not reply to this email.
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30.  Atvarious times during 2014 and 2015, Claimant called Serrano and left voice messages
requesting the aforementioned documents. Serrano did not return these phone calls.

31. In a letter to Bruce Murray dated January 15, 2015, Serrano confirmed receipt of all
records and documentation required for a review of his complaint.

32.  OnlJanuary 21, 2015, Claimant sent Serrano another email reiterating the requests of his
Oct. 10 and Dec. 15 emails. (Exh. 9.) This time, finally, Serrano replied to the email, stating
only, “We do not provide copies of those reports.” (Exh. 10.)

33.  On February 10, 2015, Claimant sent Respondent Kerrie Webb a letter requesting copies
of any filings made by Dr. Matchison under Cal. Bus. & Prof. Code § 2240 (Report for Death of
Patient) and 16 C.C.R. § 1356.4 (Outpatient Surgery-Reporting of Death). Claimant made this
request pursuant to Cal. Gov. Code § 6253.1 (Agency to assist in inspection of public record).
(Exh. 11.) Claimant also noted, “As the son and beneficiary of my mother, I am entitled and
authorized to receive any otherwise privileged and confidential information.” Id.

34. In a letter dated February 20, 2015, Respondent Webb denied Claimant’s request for
these documents on three bases: (1) “Records of complaints to, and investigations conducted by,
state licensing agencies are not subject to disclosure pursuant to government Code section
6254(f);” because, she asserted (2) “[r]eports for the death of a patient are treated as complaints
to the Board, and will not be disclosed.” [Emphasis added.] And (3) “[i]n addition, records of
complaints and investigations of state licensing agencies are privileged under Evidence Code
section 1040.” (Exh. 12.)

35. In her Feb. 20 letter, Respondent Webb did not cite any authority for her interpretations
of Cal. Gov. Code § 6254, Cal. Evid. Code 8 1040, Cal. Bus. & Prof. Code § 2240, and 16
C.C.R. 8 1356.4. Specifically, (1) she failed to provide any authority for “treating” reports for the|
death of patient as “complaints to the Board”; (2) she did not cite any authority for exempting
these documents from the disclosure requirements of Cal. Gov. Code 8§ 6253.1; and (3) she did
not cite any authority for assigning an absolute privilege to the information sought by Claimant
(rather than the qualified privilege of § 1040). (1d.)

36.  Also in her Feb. 20 letter, Respondent Webb failed to “provide suggestions for
overcoming any practical basis for denying access to the records or information sought,” as is

required by Cal. Gov. Code § 6253.1(a)(3). (Id.)

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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37. In a letter dated April 14, 2015, the Medical Board provided Claimant with a report of its
conclusion of case number 800 2014 005263. The report contains six-sentences and 108 words.
The report states, “It was the opinion of our consultant that the treatment rendered did not
constitute a violation of the law as it relates to the practice of medicine. ... Thank you for
contacting the Medical Board of California.” (Exh. 13.)

38. The letter does not state the bases for the Medical Board’s conclusion, nor does it include
any facts or analysis of the facts involved in the investigation. 1d. Most critically, the report does
not provide any explanation for or the cause of Audrey Murray’s death — the central issue of
Claimant’s initial complaint to the board. (Exh. 1.) Therefore, the final report is entirely useless
to Claimant.

39.  On. October 5, 2015, Bruce Murray filed a petition for writ of mandate in the Los
Angeles Superior Court (No. BS158575), requesting that the court compel the Medical Board to
release documents filed with the Medical Board in accordance with Cal. Bus. & Prof. Code §
2240 (Report for Death of Patient) and 16 CCR 1356.4 (Outpatient Surgery--Reporting of Death)
regarding the death of Audrey Bevan Murray. Petitioner also asked the court to compel the
Medical Board to release any information it had obtained regarding the cause of Audrey
Murray’s death.

40.  On October 7, 2015, Petitioner served Audrey Murray’s two other beneficiaries, William
E. Murray and Peter B. Murray, copies of the petition; and Petitioner lodged proof of service
with the court. William and Peter did not opt to join the action.

41.  On November 20, 2015, Respondents demurred to the petition.

42. On January 2, 2016, Petitioner filed an amended petition. (Exh. 14.) The amended
petition contained five causes of action: (1) Abuse of discretion in denying Claimant’s requests
for information under Cal. Gov. Code § 6254; (2) Abuse of discretion in the interpretation and
application of Cal. Evid. Code § 1040; (3) Violation of Cal. Gov. Code 8 6250, et seq. (Failure to
Properly Respond to a Request under the California Public Records Act); (4) Violation of the
California Constitution, Article I, section 3(b) (Failure to Provide Access to ‘The People’s
business’); and (5) Violation of Public Policy with Respect to the California Constitution, the

California Public Records Act, the Medical Practice Act and the California Evidence Code.

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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43.  The Amended petition requested (1) all information, reports and statements acquired by
the Medical Board regarding Audrey B. Murray’s medical condition, treatment and death; (2) all
documents contained in MBC file number 800 2014 005263 that contain information regarding
the cause and circumstances Audrey B. Murray’s death; (3) all statements made to the Medical
Board by Dr. James Matchison and any other third parties regarding Audrey B. Murray’s
medical condition, treatment and death; and (4) all documents filed with the Medical Board
pursuant to Cal. Bus. & Prof. Code 8§ 2240 and 16 C.C.R. 1356.4 — or the equivalent
underlying information — regarding the death of Audrey Bevan Murray. Id.

44.  On February 8, 2016, Respondents demurred to the amended petition.

45.  On May 3, 2016, Judge Mary H. Strobel overruled the demurrer in its entirety.

46.  On November 17, 2016, Petitioner filed his Motion for Judgment on the Writ. (Exh. 15.)
47. On January 3, 2017, Petitioner filed his Reply to Respondents’ Opposition to Motion for
Judgment on Writ. (Exh. 16.)

48.  OnJanuary 17, 2017, Judge Strobel denied the writ — primarily on the bases of failure to
exhaust administrative remedies and mootness. (Exh. 17.) Thus, the case was not decided on the
merits. The case was moot, the court determined, because the documents that Petitioner had
initially requested (reports filed under Cal. Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4) did
not exist. Id. at 17. Nonetheless, the court noted an inconsistency with the Medical Board’s
denial of Claimant’s request: “Webb denied the CPRA request based on an exemption, as if the
report existed. If the report did not exist, there was no reason for Webb to claim that the report
was exempt. As stated by Petitioner, perhaps ‘mistakes were made.”” (Exh. 16:4; 17:11.)

49, Between January 31 and July 24, 2017, Peter Murray, as trustee of the Audrey B. Murray
Trust, made the final substantial distributions from ABM Trust to the beneficiaries (in amounts
ranging from $31,333.33 to $30,536.15). (Exh. 23.)

50. In a letter to Kerrie Webb dated April 27, 2017, Bruce Murray requested that she provide
him “with all information in the Medical Board’s possession regarding Audrey B. Murray’s
medical condition, treatment and the circumstances and cause(s) of her death.” Claimant
requested this information “in accordance with the Information Practices Act (Cal. Civ. Code 8
1798.34 et seq.) and all other applicable laws of this state.” (Exh. 18.)

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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51. In a letter dated May 26, 2017, Kerrie Webb denied Claimant’s request. (Exh. 19.) Webb
justified her denial by stating: “The Information Practices Act prohibits an agency from
disclosing any personal information in a manner that would link the information disclosed to the
individual to whom it pertains unless the disclosure falls within a particular category set forth in
Civil Code section 1798.24. As relevant here, Civil Code section 1798.24, subdivision (g),
provides that information may be produced pursuant to the California Public Records Act. The
records sought in Category 1 are exempt from disclosure under the Public Records Act.” Id.

52.  Along with her May 26 letter, Webb purported to “produce” documents responsive to
Claimant’s request. However, this small cache of documents consisted of writings that Claimant
himself had previously provided to Respondents, as well as letters and emails that Respondents
had previously sent to Claimant. Id.

53. In a letter to Kerrie Webb dated July 10, 2017, Claimant objected to her illusory
“production” of documents already in Claimant’s custody and control. (Exh. 20.)

54.  Also in his July 10 letter to Webb, Claimant objected to her bases for refusing to release
any information responsive to his request: “You skip CIPA and go directly to CPRA by invoking
Cal. Civ. Code § 1798.24(g). However, this provision of CIPA simply allows personal
information otherwise protected by CIPA to be released via CPRA. But you use 8 1798.24(g) as
a shortcut to the CPRA exemptions — and then deny my request on that basis. This is an invalid
analysis. Section 1798.24(qg) is not a trapdoor getaway clause out of CIPA. If the clause could be
used in this way, this entire section of the CIPA would effectively cease to exist and simply fold
into CPRA. One law cannot be used to nullify another in this manner.” Id.

55. In a letter from Kerrie Webb to Bruce Murray dated August 4, 2017, Webb justified her
asserted exemption under the Public Records Act by stating, “First, once it was determined that
1) you were seeking information relating to another person; 2) you were not the trustee of
Audrey B. Murray’s estate; and 3) the letter signed by trustee Peter B. Murray was not sufficient
to permit the Board to release Ms. Murray’s medical records to you, it was appropriate to
evaluate the request as a Public Records Act request, and respond accordingly. Absent additional
documentation, the Board is unable to release Ms. Murray’s medical records to you.” (Exh. 21.)

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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56.  On August 30, 2017, the Audrey B. Murray Trust account went down to zero — thus
triggering the operation of Cal. Prob. Code § 15407 (Termination of trust; Trustee’s powers on
termination), i.e., “A trust terminates when ... (2) the trust purpose is fulfilled.” (Exh. 23.)

57.  On September 8, 2017, R. Thomas Peterson, attorney for the trustee, reported to the
beneficiaries that “the trust has been dissolved.” He also reported a notice of credit from the IRS
for the tax account of Audrey B. Murray in the amount of $1,248. Any pending remaining trust
business falls under Cal. Prob. Code § 15407(b) — “On termination of the trust, the trustee
continues to have the powers reasonably necessary under the circumstances to wind up the
affairs of the trust.”

58.  Along with a letter dated January 8, 2018, Bruce Murray sent Kerrie Webb a copy of the
August, 2017 bank statement for the Audrey B. Murray Trust, showing the bank account going
down to zero. (Exh. 23.) “Thus, the role of trustee ... is a nullity, and the issue of trustee
authorization is moot,” Murray wrote in the letter. (Exh. 22.) “Notwithstanding ... the status of
Audrey B. Murray’s testamentary trust is irrelevant to my request for information from the
Medical Board. There was never any need for the trustee to authorize the release of information,
as you assert. In this context, the law makes no distinction between beneficiaries, trustees,
executors and personal representatives. This is true across the California Civil Code, the
Confidentiality of Medical Information Act, the Business & Professions Code, the Public Health
& Safety Code, the Information Practices Act, the Probate Code, the Code of Civil Procedure
and the common law.” Id. Thus, as his mother’s beneficiary, Claimant is “the authorized
representative of the individual to whom the information pertains” (Cal. Civ. Code §
1798.24(c)); and further, he is entitled to receive his mother’s medical information under Cal.
Civ. Code § 56.11(c) and Cal. Evid. Code § 993 (Physician-Patient Privilege).

59. In a letter from Kerrie Webb to Bruce Murray dated January 29, 2018 (Exh. 24), Webb
denied Claimant’s well-documented statutory right to receive the information he seeking; she
denied the sufficiency of Peter Murray’s prior authorization (Exh. 5); and she ignored the
information Claimant provided regarding the termination of trust. (Exh. 23.) Instead, Webb
wrote, “If you provide a proper written authorization from Peter Murray, the Board will consider
releasing Ms. Murray’s medical records to you. Alternatively, as the Board has previously
advised, you are free, with the proper release, to obtain Ms. Murray’s medical records directly

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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from the facilities and medical providers who provided care and treatment to Ms. Murray as the
creators and custodians of those records,” Webb stated. (Exh. 24.) Thus, even with a legally
unnecessary “authorization” from Peter Murray, Webb suggests that the only information she
would release is information that Claimant himself has already provided to the Medical Board
and is already in Claimant’s custody and control. Therefore, Webb’s pledge to “consider
releasing Ms. Murray’s medical records” is circular and illusory.

60. In a letter to Kerrie Webb dated February 9, 2018, Claimant stated, “This is your third
denial of my requests — beginning with my initial letter April 27, 2017; my second letter July 10,
2017; and finally my Jan. 29, 2018 letter. In each response, you wrongfully denied my requests. |
think it is fair to say that at this point, administrative remedies have been exhausted; and this
matter is ripe for judicial review.” (Exh. 25.)

61.  Claimant received no response to his Feb. 9 letter.

62.  The Medical Board’s consistent and longstanding refusal to provide Claimant with the
information to which he is legally entitled leaves Claimant aggrieved and exhausted of any
administrative remedy. Claimant has no plain, speedy and adequate recourse under the law other
than to seek relief from the court.

63. In advance of filing a complaint in the Superior Court, Claimant presents his claims here
to the Department of General Services, in accordance with Cal. Gov. Code 8§ 905.2 et seq.

64. On May 30, 2018, Claimant shared a copy of this presentation of claims and all
supporting exhibits with Audrey Murray’s two other sons and beneficiaries, William Murray and

Peter Murray, via Dropbox. There are no other beneficiaries.

FIRST CAUSE OF ACTION:
FAILURE TO PROVIDE PERSONAL INFORMATION, IN VIOLATION OF
CAL. CIV.CODE §1798.34

As against all Respondents

65.  Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein.
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66.  The California Information Practices Act states: “[E]ach agency shall permit any
individual upon request and proper identification to inspect all the personal information in any
record containing personal information.” Cal. Civ. Code § 1798.34(a).

67. In his April 27, 2017 letter to Kerrie Webb, Claimant made a valid request under the
Information Practices Act, asking that the Medical Board provide him “with all information in
the Medical Board’s possession regarding Audrey B. Murray’s medical condition, treatment and
the circumstances and cause(s) of her death.” (Exh. 18.)

68. However, instead of disclosing the information or providing a proper analysis under the
Information Practices Act, Webb responded by improperly invoking to the California Public
Records Act and erroneously concluding, “The records sought [by Claimant] are exempt from
disclosure under the Public Records Act.” (Exh. 19.) Webb’s “analysis” is arbitrary, capricious
and entirely lacking any legal or factual support. As Claimant stated in his July 10, 2017
response to Webb, “You skip CIPA and go directly to CPRA by invoking Cal. Civ. Code §
1798.24(g). However, this provision of CIPA simply allows personal information otherwise
protected by CIPA to be released via CPRA. But you use § 1798.24(qg) as a shortcut to the CPRA
exemptions — and then deny my request on that basis. This is an invalid analysis. Section
1798.24(qg) is not a trapdoor getaway clause out of CIPA. If the clause could be used in this way,
this entire section of the CIPA would effectively cease to exist and simply fold into CPRA. One
law cannot be used to nullify another in this manner.” (Exh. 20.)

69. Respondents had a duty to maintain accurate information regarding Audrey B. Murray
and the investigation of her death (Cal. Civ. Code § 1798.18); and the Medical Board also had a
duty to share that information with her authorized representative upon request. Cal. Civ. Code 88
1798.24-34. But Respondents breached that duty by wrongfully denying Claimant’s beneficial
status and wrongfully denying his request for his mother’s personal information.

70. The Medical Board’s arbitrary and erroneous interpretation and application of the law
call for a declaratory judgment that accurately states the rights and duties of the parties with
respect to the Information Practices Act. Claimant then requests injunctive relief in order to
compel the release of the information that he is seeking, pursuant to Cal. Civ. Code § 1798.47.
71.  Asadirect and proximate result of Respondents’ wrongful actions, Claimant has had to
dedicate substantial billable hours in order vindicate his rights. In accordance with Cal. Civ.
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Code § 1798.48(b), Claimant is entitled to recover the costs of this action, together with
reasonable attorney’s fees as determined by the court.
72.  Asafurther direct and proximate result of Respondents’ conduct, Claimant has suffered
general damages and non-economic damages in the form mental and emotional pain. It has been
five years since Claimant’s mother died, and precisely what triggered her death following
surgery is still a mystery. Respondents have insight into the circumstances of Audrey Murray’s
death, but they wrongfully refuse to share it with Claimant. Claimant is deeply troubled by this
state of affairs. In accordance with Cal. Civ. Code § 1798.48(a), Claimant is entitled to recover
damages for his mental suffering. The amount of damages stemming from Respondents’ conduct
is not fully ascertained but within the jurisdiction of the court and subject to proof at the time of
trial.
SECOND CAUSE OF ACTION:

DENIAL OF PERSONAL INFORMATION TO AN AUTHORIZED REPRESENTATIVE

AND BENEFICIARY, IN VIOLATION OF CAL. CIV. CODE § 1798.24

As against all Respondents

73.  Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein.

74.  The Information Practices Act states: “An agency shall not disclose any personal
information in a manner that would link the information disclosed to the individual to whom it
pertains unless the information is disclosed ... (c¢) To the duly appointed guardian or conservator
of the individual or a person representing the individual if it can be proven with reasonable
certainty through the possession of agency forms, documents or correspondence that this person
is the authorized representative of the individual to whom the information pertains.” Cal. Civ.
Code § 1798.24. [Emphasis added.]

75.  The statute does not discuss how to deal with the personal information of deceased
persons. Nor does the statute make any distinctions between beneficiaries, trustees or executors
for assigning the right of authorized representatives to receive the personal information of
deceased parents. Nor does any case law interpreting this statute read such distinctions into the

law.
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76.  The standard for releasing the personal medical information of deceased persons is set
out in the Confidentiality of Medical Information Act: “An authorization for the release of
medical information by a provider of health care, health care service plan, pharmaceutical
company, or contractor shall be valid if it ... (c) is signed and dated by one of the following ...
(4) The beneficiary or personal representative of a deceased patient.” Cal. Civ. Code 8
56.11(c). [Emphasis added.] This standard is applied to the Information Practices Act: “The
disclosure of medical information regarding a patient that is subject to Civ. Code § 1798.24(b)
(disclosure with prior written consent of individual under Information Practices Act) requires an
authorization that complies with the provisions of Civ. Code §8 56-56.37.” 37-429 California
Forms of Pleading and Practice--Annotated § 429.203.

77. Furthermore, as Claimant pointed out in his Jan. 8, 2018 letter to Webb, no law makes a
distinction between beneficiaries, trustees and executors for the purpose of authorizing and
receiving the personal information of deceased persons. (Exh. 22.) For example, “Any patient
representative shall be entitled to inspect patient records.” Cal. Health & Saf. Code § 123110.
“‘Patient’s representative’” or ‘representative’ means any of the following ... (4) The
beneficiary as defined in Section 24 of the Probate Code or personal representative as defined
in Section 58 of the Probate Code, of a deceased patient.” Cal. Health & Saf. Code § 123105(e).
[Emphasis added.]

78. The Medical Board’s own section of the Business & Professions Code places
beneficiaries and personal representatives on equal footing: “[I]n any investigation that involves
the death of a patient, the board may inspect and copy the medical records of the deceased
patient without the authorization of the beneficiary or personal representative of the
deceased patient ... Nothing in this subdivision shall be construed to allow the board to inspect
and copy the medical records of a deceased patient without a court order when the beneficiary
or personal representative of the deceased patient has been located and contacted but has
refused to consent.” Cal. Bus. & Prof Code § 2225(c)(1). [Emphasis added.] Thus, the code
enables either a beneficiary or the personal representative to authorize or refuse the Board’s
access to medical records of a deceased patient. The beneficiary and personal representative have

equal power.
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79. Even if the law did place trustees above beneficiaries in this context, the termination of
trust equals them: “When the patient’s estate has no interest in preserving confidentiality, or
when the estate has been distributed and the representative discharged, the importance of
providing complete access to information relevant to a particular proceeding should prevail over
whatever remaining interest the decedent may have had in secrecy.” Cal. Evid. Code § 993, Law
Revision Commission Comments (1965).

80. Not only does the law clearly assign Claimant’s right to receive the information that he
seeks, his own court precedent establishes it: In Claimant’s writ action against the Medical
Board, he conclusively established his standing and beneficial right to receive the information
that he seeks. (Exh. 17.) At no point during the proceedings — from the demurrer to the trial — did
the Medical Board ever challenge Claimant’s beneficial right. Thus, Respondents should be
estopped from challenging his beneficial right in this action.

81. Despite the overwhelming weight of the law, the facts and issue preclusion, Respondents
nonetheless deny Claimant’s status as a beneficiary and authorized representative to receive his
mother’s personal medical information. Respondents’ position is arbitrary, capricious and
entirely lacking any legal or factual support.

82.  The Medical Board’s arbitrary interpretation and application of myriad state laws
regarding beneficiaries call for a declaratory judgment by the court in order to clarify Claimant’s
rights as a beneficiary. In accordance with Cal. Civ. Code § 1798.47, Claimant also requests
injunctive relief in order to compel the release of the information that he is seeking.

83.  Asadirect and proximate result of Respondents’ conduct, Claimant has had to dedicate
substantial billable hours in order vindicate his rights. In accordance with Cal. Civ. Code §
1798.48, Claimant is entitled to recover the costs of the action, together with reasonable
attorney’s fees as determined by the court.

84.  As afurther direct and proximate result of Respondents’ conduct, Claimant has suffered
general damages and non-economic damages in the form mental and emotional pain. The amount
of damages stemming from Respondents’ conduct is not fully ascertained but within the

jurisdiction of the court and subject to proof at the time of trial.
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THIRD CAUSE OF ACTION:
FAILURE TO ASSIST IN THE IDENTIFICATION OF RECORDS,
IN VIOLATION OF CAL. GOV. CODE §6253.1.
As against all Respondents

85.  Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein.

86.  The California Public Records Act (CPRA) states: “When a member of the public
requests to inspect a public record or obtain a copy of a public record, the public agency, in order
to assist the member of the public make a focused and effective request that reasonably describes
an identifiable record or records, shall ... (1) Assist the member of the public to identify records
and information that are responsive to the request or to the purpose of the request, if stated ...
[and] (3) Provide suggestions for overcoming any practical basis for denying access to the
records or information sought.” Cal. Gov. Code § 6253.1.

87.  On February 10, 2015, Claimant made a public records request to the Medical Board,
requesting documents relating to his mother’s death filed under Cal. Bus. & Prof. Code § 2240
(Report for Death of Patient) and 16 C.C.R. 8 1356.4 (Outpatient Surgery-Reporting of Death).
(Exh. 11.) Respondent Webb responded by denying Claimant’s request for these documents on
three bases: (1) “Records of complaints to, and investigations conducted by, state licensing
agencies are not subject to disclosure pursuant to government Code section 6254(f);” because,
she asserted (2) “[r]eports for the death of a patient are treated as complaints to the Board, and
will not be disclosed.” [Emphasis added.] And (3) “[i]n addition, records of complaints and
investigations of state licensing agencies are privileged under Evidence Code section 1040.”
(Exh. 12.)

88. Respondents did absolutely nothing to assist Claimant to identify records or information
that was responsive to his request, nor did they provide suggestions for overcoming any practical
basis for denying access to the records or information he sought. Instead, Claimants stonewalled,
and proffered false legal justifications for doing so.

89. During the subsequent writ proceedings, Respondents denied the existence of the
report(s) Petitioner requested. But Respondents never explained why it was that they would deny

the disclosure of nonexistent documents. ““Mistakes were made, perhaps,’” the court wrote,
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quoting Petitioner. (Exh. 16:4; Exh. 17:11.) Claimant reiterates this statement with the
underlying implication: One often shifts to the passive voice in attempt to conceal responsibility
for misfeasance. Here, Respondents’ denials often appear in the passive, i.e., “[r]eports for the
death of a patient are treated as complaints to the Board, and will not be disclosed.” (Exh. 12.)
[Emphasis added.] Respondents should not be allowed to get away with such obfuscations and
evasions of responsibility.

90.  When Claimant made his initial request to the Medical Board, he was unaware of the
Information Practices Act, and therefore he made his request under the Public Records Act.! It is
now clear that Claimant’s request should have been under CIPA rather than CRPA at the onset.
“Mistakes were made.” But Respondents did nothing to correct Claimant’s mistake of law. The
magic words had to be precise. Most egregiously and inexplicably, Respondents did nothing to
assist with Claimant’s ignorance of fact — that the documents he was seeking did not exist.
Respondents were happy to lead Claimant down the garden path to nowhere.

91. In reliance on Respondents’ misleading statements and omissions, Claimant commenced
his writ action against the Medical Board and brought the case all the way to trial. Had
Respondents’ not misrepresented both the law and the facts, Claimant would not have pursued an
illusory writ of mandate to obtain non-existent documents. Respondents sent Claimant on a wild
goose chase — and a very expensive one at that.

92.  Asadirect and proximate result of Respondents’ misfeasance and nonfeasance, Claimant
has incurred substantial billable hours in attempt to vindicate his rights. Therefore, Claimant is
entitled to costs and reasonable attorney fees for this and the prior writ action, in accordance with
Cal. Gov. Code § 6259(d). Alternately, the costs and fees of the prior writ action constitute part
of his actual damages under his first two causes of action, pursuant to Cal. Civ. Code § 1798.48.
93. If and to the extent that any of the information that Claimant seeks is public information,
Claimant seeks declaratory and injunctive relief under Cal. Gov. Code § 6258, clarifying the
rights and duties of the parties, and enjoining the Medical Board to the release of the information

Claimant seeks.

! when Claimant first contacted the Medical Board, he was a second-year law student. As such, although
he would have more knowledge of the law than a typical member of the general public, he was still a member of the
public just as anyone else who would contact the Board. If Respondents’ behavior in this case is any indication of
how they treat other members of the public, it is all the more important for the court to intervene in order to correct
the Medical Board’s mistreatment of the public.
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FOURTH CAUSE OF ACTION:
FAILURE TO PROVIDE PUBLIC INFORMATION IN VIOLATION OF
CAL. GOV. CODE 8§ 6253 ET SEQ.
As Against All Respondents

94.  Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein. Additionally, Claimant incorporates the allegations and contentions in the First and
Third Causes of Action of his Amended Petition for Writ of Mandate, incorporated by reference
here. (Exh. 14.)

95.  The California Public Records Act (CPRA) states: “Except with respect to public records
exempt from disclosure by express provisions of law, each state or local agency, upon a request
for a copy of records that reasonably describes an identifiable record or records, shall make the
records promptly available ... Any reasonably segregable portion of a record shall be available
for inspection by any person requesting the record after deletion of the portions that are
exempted by law.” Cal. Gov. Code § 6253.

96. If and to the extent that any of the information that Claimant seeks is public information,
Claimant seeks injunctive relief under Cal. Gov. Code § 6258, compelling the release of the
information Claimant seeks. Additionally, in accordance with Cal. Gov. Code § 6259(d),

Claimant seeks costs and reasonable attorney fees.

FIFTH CAUSE OF ACTION:
ERRONEOUS INTERPRETATION AND APPLICATION OF CAL. EVID. CODE § 1040
AND CAL. GOV. CODE § 6255
As Against All Respondents

97.  Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein. Additionally, Claimant incorporates the allegations and contentions in the Second
Cause of Action of his Amended Petition for Writ of Mandate, incorporated by reference here.
(Exh. 14.)

98.  California Evidence Code section 1040 creates a two-tiered privilege regime for “official
information ... acquired in confidence by a public employee in the course of his or her duty”:
(1) an unqualified privilege, when “disclosure is forbidden by an act of the Congress of the
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United States or a statute of this state”; and (2) a qualified privilege for all other official
information.

99.  The qualified privilege in Cal. Evid. Code 8 1040(b)(2) sets forth a balancing test for the
withholding of official information “if ... disclosure of the information is against the public
interest because there is a necessity for preserving the confidentiality of the information that
outweighs the necessity for disclosure in the interest of justice.”. Moreover, “in determining
whether disclosure of the information is against the public interest, the interest of the public
entity as a party in the outcome of the proceeding may not be considered.” Id. [Emphasis
added.]

100. The California Public Records Act sets forth a similar balancing test for public agencies
to justify withholding records from disclosure: “The agency shall justify withholding any record
by demonstrating that the record in question is exempt under express provisions of this chapter
or that on the facts of the particular case the public interest served by not disclosing the record
clearly outweighs the public interest served by disclosure of the record.” Cal. Gov. Code §
6255.

101. Respondent Webb variously invokes the Evidence Code and the CPRA balancing tests in
her letters to Claimant. (Exh. 12, 19, 21, 24.) Not surprisingly, in Webb’s analysis, the purported
“public interest” in non-disclosure always outweighs Claimant’s interest in receiving the
information that he seeks. However, the real interest here in withholding information is not the
public interest, but the Medical Board’s own bureaucratic interest. Respondents’ analysis is
entirely self-serving and should not be accepted by the court.

102. Alternately, Webb asserts that the records sought by claimant are exempt under Cal. Gov.
Code § 6254, i.e., “This chapter does not require the disclosure of any of the following records
... (f) Records of complaints to, or investigations conducted by ... any other state or local agency
for correctional, law enforcement, or licensing purposes.” First of all, this provision of the
Public Records is not mandatory — it does not say the state agency shall withhold, but it may
withhold. Second, this provision does not prevent “any reasonably segregable portion of a
record” from being selectively disclosed, redacted or presented for in camera inspection. Cal.
Gov. Code 88 6253, 6259. Finally, and most importantly, Claimant seeks personal information
that is privileged to him as a survivor and beneficiary of his mother. Cal. Civ. Code § 1798.34.
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Respondents illicitly convert Claimant’s Information Practices Act request into a Public Records
Act request, and then claim an absolute exemption and privilege for themselves. In fact, the
Medical Board is unlawfully withholding privileged information that belongs to the Claimant.
103. Respondents’ improper assertions of exemption and privilege necessitate intervention by
the court in order to conduct a proper and unbiased balancing test. Claimant therefore seeks a
declaration regarding his rights under Cal. Evid. Code § 1040. Claimant then requests an
injunction, commanding the Medical Board to release the information that he seeks.

104. Asadirect and proximate result of Respondents’ conduct, Claimant has had to dedicate
substantial billable hours in order vindicate his rights. Under either Cal. Civ. Code § 1798.48(b)
or Cal. Gov. Code 8§ 6259(d), Claimant is entitled to recover the costs of the action, together with
reasonable attorney’s fees as determined by the court.

105.  As a further direct and proximate result of Respondents’ wrongful withholding of
information, Claimant has suffered general damages and non-economic damages in the form
mental and emotional pain. Claimant is entitled to recover such damages under Cal. Civ. Code 8§
1798.48(a). The amount of damages stemming from Respondents’ conduct is not fully
ascertained but within the jurisdiction of the court and subject to proof at the time of trial.

SIXTH CAUSE OF ACTION:
FAILURE TO PROVIDE ACCESS TO ‘THE PEOPLE’S BUSINESS’ IN VIOLATION
OF THE CALIFORNIA CONSTITUTION, ARTICLE I, SECTION 3(B)
As Against All Respondents

106. Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein. Claimant additionally incorporates the allegations and contentions in the Fourth
Cause of Action of his Amended Petition for Writ of Mandate, incorporated by reference here.
(Exh. 14.)

107.  Article 1, Section 3(b) of the California Constitution, provides that “the people have the
right of access to information concerning the conduct of the people’s business, and, therefore ...

the writings of public officials and agencies shall be open to public scrutiny.”
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108. If and to the extent that any of the information Claimant seeks constitutes “the people’s
business,” Respondents must provide access to this information; and the court should enjoin the

Medical Board accordingly, in addition to awarding Claimant damages, costs and fees.

SEVENTH CAUSE OF ACTION
VIOLATION OF PUBLIC POLICY AS SET OUT IN THE INFORMATION
PRACTICES ACT, THE BUSINESS & PROFESSIONS CODE, THE CALIFORNIA
EVIDENCE CODE, THE CALIFORNIA CONSTITUTION, AND THE CALIFORNIA
PUBLIC RECORDS ACT
As Against All Respondents

109. Claimant incorporates the allegations of the preceding paragraphs as though fully set
forth herein. Claimant additionally incorporates the allegations and contentions in the Fifth
Cause of Action of his Amended Petition for Writ of Mandate, incorporated by reference here.
(Exh. 14.)

110. The Information Practices Act begins by declaring public policy: “The Legislature
declares that the right to privacy is a personal and fundamental right protected by Section 1 of
Article | of the Constitution of California and by the United States Constitution and that all
individuals have a right of privacy in information pertaining to them.” Cal. Civ. Code § 1798.1.
[Emphasis added.]

111.  Here, by denying Claimant access to information that privileged to him, and instead
retaining this information for themselves, the Medical Board has violated a fundamental right of
the Claimant.

112. The Business & Professions Code sets forth the priorities of the Medical Board:
“Protection of the public shall be the highest priority for the Medical Board of California in
exercising its licensing, regulatory, and disciplinary functions. Whenever the protection of the
public is inconsistent with other interests sought to be promoted, the protection of the public
shall be paramount.” Cal. Bus. & Prof. Code § 2001.1.

113. The death of a patient is the worst possible outcome of a medical procedure. The Medical
Board’s investigations of such deaths are of vital importance to consumers and to the public

health of the people of California. If the Medical Board conducts its investigations so opaquely
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that it will not even share the patient’s own privileged medical information, the Medical Board is
not serving the public. It is only protecting itself and is licensees.

114.  Inits own mission statement, the Medical Board fashions itself as the protector of
consumers and the keeper of its section of the Business & Professions Code: “The mission of the
Medical Board of California is to protect health care consumers through the proper licensing and
regulation of physicians and surgeons and certain allied health care professions and through the
vigorous, objective enforcement of the Medical Practice Act.” Unfortunately, by shrouding itself
in an impregnable cone of silence, the public has no way of evaluating how well the Medical
Board is performing on its mission. Consumers can only hope that “control” prevails over chaos,
and that somehow everything will work out well in the end. The Medical Board’s mission
statement is nothing but empty words.

115. California Evidence Code, section 1040 states that “in determining whether disclosure of
the information is against the public interest, the interest of the public entity as a party in the
outcome of the proceeding may not be considered.” But here, by “balancing” non-disclosure in a
patently self-serving way, the Medical Board makes its own interests paramount rather than the
public interest.

116. The California Public Records Act states, “In enacting this chapter, the Legislature,
mindful of the right of individuals to privacy, finds and declares that access to information
concerning the conduct of the people’s business is a fundamental and necessary right of every
person in this state.” Cal. Gov. Code § 6250. [Emphasis added.] However, in this instance, the
Medical Board has treated the public’s right of access as disposable and optional rather than
fundamental and necessary. The Medical Board’s “construing” of the law runs contrary to all
legislative declarations set out in the statutes.

117.  The California Constitution states, “A statute, court rule, or other authority, including
those in effect on the effective date of this subdivision, shall be broadly construed if it furthers
the people’s right of access, and narrowly construed if it limits the right of access.” Cal. Const,
Art. 1 8 3(b)(2). However, in this instance, the Medical Board has done just the opposite: It has
broadly construed the Evidence Code in order to limit the right of access, and it has narrowly

construed the Public Records Act to deny access. As this case amply demonstrates, the Medical
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Board’s practices are bureaucratically self-serving, and therefore contrary to law and public
policy.

118. Inits final report to Petitioner regarding the death of Audrey B. Murray (Exh. 13),
Respondent Medical Board failed to provide Petitioner any information responsive to the central
issue of his initial complaint to the Board, i.e., an explanation for and cause of his mother’s
death. (Exh. 1.) The MBC’s failure to provide any substantive information renders Petitioner’s
entire effort of bringing a complaint to the Board futile. A futile consumer complaints system —
one that is wholly unresponsive to the public — is contrary to public policy.

PRAYER FOR RELIEF

WHEREFORE, Claimant prays for judgment in his favor on all causes of action against
all Respondents; and he requests both equitable and legal remedies. In the category of equitable
remedies, Claimant requests that the court issue an injunction commanding Respondents to
release all of the following documents and information as follows:

1. All information in the Medical Board’s possession regarding Audrey B. Murray’s
medical condition, treatment and death, subject to Cal. Civ. Code § 1798.46;

2. All information in the Medical Board’s possession relating to the cause and
circumstances of Audrey Murray’s death, subject to Cal. Civ. Code § 1798.46;

3. All reports, statements and other information acquired by the Medical Board during its
investigation of Dr. James Matchison’s treatment of Audrey Murray (MBC file number
800 2014 005263), subject to Cal. Civ. Code § 1798.46;

4. All statements made to the Medical Board by Dr. James Matchison and any other third
parties regarding Audrey B. Murray’s medical condition, treatment and death, including
but not limited to information covered by the physician-patient privilege (Cal. Evid. Code
§ 993); and

5. If and to the extent that any of the documents described here are public documents,
Claimant requests their release, subject to Cal. Gov. Code § 6259.

6. Claimant further seeks a declaratory judgment in order to clarify his rights and
Respondents’ duties under Cal. Civ. Code 8§ 1798.24-34; Cal. Civ. Code § 56.11; Cal.
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Gov. Code 88 6253-55; and Cal. Evid. Code 88 993, 1040.

Claimant further requests monetary damages, costs, and fees, as follows:

7. General, non-economic damages for mental suffering, as allowed by Cal. Civ. Code §
1798.48(a), in an amount according to proof;

8. General economic damages, encompassing costs and fees stemming from the prior writ
action, and any other general damages in an amount according to proof at the time of
trial, as allowed by Cal. Civ. Code § 1798.49 (remedies not exclusive);

9. Costs of suit, including reasonable attorney’s fees, and any expert witness fees pursuant
to Cal. Civ. Code § 1798.48(b);

10. If applicable, costs and reasonable attorney’s under Cal. Gov. Code § 6259(d);

11. Any special damages, in an amount according to proof at the time of trial; and

12. For any other relief that is just and proper.

DATED: May 30, 2018

By: @,bw& W\u\w

Bruce Thomas Murray, Esqg.

Claimant in propria persona

Presentation of Claims, Bruce T. Murray v. Medical Board of California
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Bruce Thomas Murray (SBN 306504)
1931 E Street

San Diego, CA 92102
murray@sagelaw.us

(619) 501-8556

Claimant, in propria persona

PRESENTATION OF CLAIMS, CALIFORNIA DEPARTMENT OF GENERAL
SERVICES, GOVERNMENT CLAIMS PROGRAM

BRUCE THOMAS MURRAY, CASE NO.

Claimant
CLAIMANT BRUCE T. MURRAY’S

EXHIBITS IN SUPPORT OF HIS
PRESENTATION OF CLAIMS AGAINST
THE MEDICAL BOARD OF CALIFORNIA
AND ITS AGENTS;

DECLARATION OF AUTHENTICITY

V.
MEDICAL BOARD OF CALIFORNIA,;
KIMBERLY KIRCHMEYER, in her capacity
as executive director, Medical Board of
California;

KERRIE D. WEBB, in her capacity as staff
counsel, Medical Board of California; and
DOES 1-25, inclusive,

Respondents

I. DECLARATION

Claimant Bruce T. Murray hereby declares, under penalty of perjury under the laws of the
State of California, that all of the documents provided here are true and correct copies of each.
1. EXHIBITS
Claimant Bruce T. Murray hereby submits the following exhibits in support of his

Presentation of Claims against the Medical Board of California and its agents:

1

Claimant Bruce T. Murray’s exhibits in support of his claims against the Medical Board of California
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Exhibit 1: A true and correct copy of the contents of Bruce T. Murray’s May 15, 2014
complaint to the Medical Board regarding Dr. James Matchison’s treatment of Audrey B. Murray.
The content of this complaint was filed through the Medical Board’s online system.

Exhibit 2: A true and correct copy of Linda Serrano’s May 23, 2014 letter to Bruce Murray,
requesting for authorization for release of medical records and a copy of Audrey Murray’s death
certificate.

Exhibit 3: A true and correct copy of Audrey B. Murray’s death certificate, listing Peter B.
Murray the “informant.”

Exhibit 4: A true and correct copy of Bruce Murray’s September 4, 2014 letter to Linda
Serrano, Associate Enforcement Analyst, Medical Board of California.

Exhibit 5: A true and correct copy of Peter B. Murray’s September 9, 2014 letter to Linda
Serrano, and Peter Murray’s signed Authorization for Release of Medical Information.

Exhibit 6: A true and correct copy of email exchanges — from September 2-9, 2014 —
between Bruce Murray and Cassandra Hockenson, Public Affairs Manager of the Medical Board of
California.

Exhibit 7: A true and correct copy of Bruce Murray’s October 10, 2014 email to Linda
Serrano, requesting that the Medical Board provide him with copies of documents filed pursuant to
Cal. Bus. & Prof. Code § 2240 and 16 C.C.R. § 1356.4.

Exhibit 8: A true and correct copy of Bruce Murray’s December 15, 2014 email to Linda
Serrano, reiterating the request of his Oct. 10 email.

Exhibit 9: A true and correct copy of Bruce Murray’s January 21, 2015 email to Linda

Serrano, email reiterating the requests of his Oct. 10 and Dec. 15 emails.

2

Claimant Bruce T. Murray’s exhibits in support of his claims against the Medical Board of California
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Exhibit 10: A true and correct copy of Linda Serrano’s January 21, 2015 email to Bruce
Murray, in which she stated, “We do not provide copies of those reports.”

Exhibit 11: A true and correct copy of Bruce Murray’s February 10, 2015 letter to Kerrie
Webb, requesting documents under the California Public Records Act.

Exhibit 12: A true and correct copy of Kerrie Webb’s February 20, 2015 letter to Bruce
Murray, denying his requests for documents.

Exhibit 13: A true and correct copy of Linda Serrano’s April 14, 2015 letter to Bruce
Murray. The letter states the Medical Board’s conclusion regarding MBC case number 800 2014
005263.

Exhibit 14: A true and correct copy of Bruce T. Murray’s Amended Petition for Writ of
Mandate against the Medical Board of California, Kimberly Kirchmeyer and Kerrie Webb, dated
January 2, 2016.

Exhibit 15: A true and correct copy of Bruce T. Murray’s Motion for Judgment on the Writ
and Supporting Memorandum of Points & Authorities for Murray v. Medical Board of California, et
al., No. BS158575, dated November 17, 2016.

Exhibit 16: A true and correct copy of Petitioner Bruce T. Murray’s brief in Reply to
Respondents’ Opposition to Motion for Judgment on Writ, dated January 3, 2017.

Exhibit 17: A true and correct copy of Judge Mary H. Strobel’s Judgment on the Writ, as
served to Bruce Murray on January 27, 2017.

Exhibit 18: A true and correct copy of Bruce Murray’s April 27, 2017 letter to Kerrie Webb,
requesting information under the Information Practices Act.

Exhibit 19: A true and correct copy of Kerrie Webb’s May 26, 2017 letter to Bruce Murray,

denying his requests for information.

3

Claimant Bruce T. Murray’s exhibits in support of his claims against the Medical Board of California
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Exhibit 20: A true and correct copy of Bruce Murray’s July 10, 2017 letter to Kerrie Webb,
objecting to her refusal to release any information responsive to his request and objecting to her
illusory “production” of documents already in Claimant’s custody and control.

Exhibit 21: A true and correct copy of Kerrie Webb’s August 4, 2017 letter to Bruce
Murray, upholding her denial of records.

Exhibit 22: A true and correct copy of Bruce Murray’s January 8, 2018 letter to Kerrie
Webb, explaining why his request for information did not require permission from the trustee of the
Audrey B. Murray Trust.

Exhibit 23: True and correct copies of various Chase Bank statements for the Audrey B.
Murray Trust, variously showing final distributions and the bank account going down to zero.

Exhibit 24: A true and correct copy of Kerrie Webb’s January 29, 2018 letter to Bruce
Murray, denying all of Claimant’s stated reasons why he is entitled to receive the information he is
seeking.

Exhibit 25: A true and correct copy of Bruce Murray’s February 9, 2018 letter to Kerrie
Webb, in which Claimant stated his belief that any further meet and confer would be futile, “and this
matter is ripe for judicial review.”

Dated: May 30, 2018

By: @,\Mu W\uw

Bruce T. Murray

Claimant, in propria persona

4
Claimant Bruce T. Murray’s exhibits in support of his claims against the Medical Board of California
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Exhibit 1

May 15, 2014

Bruce T. Murray
1931 E Street

San Diego, CA 92102
619-501-8556
www.sagelaw.us
murray@sagelaw.us

The Medical Board of California
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Dear Sir or Madame:

I am writing to ask your assistance regarding the death of my mother, Audrey B. Murray,
who died last June about 30 hours following an elective heart procedure. The doctor,
James C. Matchison, either can’t or won’t tell me what caused her death.

My mother was 86 and suffering from chronic obstructive pulmonary disease. At the time
of the procedure, Dr. Matchison gave her about two years to live, but she only made it 30
hours into her assessed time period.

On June 11, 2013, I spoke with Dr. Matchison over the phone regarding my mother’s
death. He told me, “I don’t know what caused her precipitous decline ... I have no great
explanation for what happened.”

I need better than that.

Dr. Matchison lost a patient — my mother — and if he does not know what caused her
death, he really should if he is to continue operating on patients.

There may be a perfectly good explanation for what happened. Dr. Matchison may not
have been negligent all. But his non-explanation gets me nowhere closer to the truth; and
unfortunately, California medical malpractice law provides me with no legal leverage to
encourage a better explanation.

If indeed Dr. Matchison has no idea why he lost a patient, | think he owes an answer not
only to me, but also to his medical peers.

Thank you for your assistance.

Bruce T. Murray



BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY' - Department of Consumer Affairs EDMUND G. BROWN JR., Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

May 23, 2014

BRUCE THOMAS MURRAY
1931 E STREET
SAN DIEGO, CA 92102

Re: JAMES CHRISTOPHER MATCHISON, M.D.
Control #: 800 2014 005263

Dear BRUCE THOMAS MURRAY:
This letter is concerning the correspondence you submitted to the Medical Board for review.

In order to proceed any further, a copy of your mother’s, Audrey B. Murray’s, medical records must be
obtained. To do so, we must have you complete and sign the enclosed Authorization for Release of
Medical Records forms. Please list any other health care providers involved in the care of your mother as
vou outlined in your complaint, including the complete names and addresses of each physician and facility.
Please return these forms to our office by June 16, 2014,

It is important for you to know that the medical releases will not be valid if they contain any additional
comments written on these forms. If you have any additional information conceming your complaint,
please submit it on a separate sheet of paper. Do not write any comments on the medical release forms.

The following information must be completed on the enclosed forms (if applicable):

» Patient's name

» Date of birth

* Date of death (enclose copy of the death certificate)

*  Medical Record Number (If known)

»  Physician/facility complete name, address and telephone number
+  Treatment date(s) from the listed provider(s)

« Signature of next of kin as shown on death certificate

Once the medical records are received, your complaint will be reviewed to determine whether the care
provided by the physician was within the standard of practice of medicine.

Thank you for your cooperation and for contacting the Medical Board of California.
Sincerely,

LINDA SERRANO

Associate Enforcement Analyst

(916) 576-3231

Enclosures

2005 Evergreen Street, Suite 1200, Sacramento, CA 95815-3831 ¢ (916) 263-2528 ¢ FAX: (916) 263-2435 « www.mbc.ca.gov

Exhibit 2
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BRUCE Thomas MURRAY

1931 E Street ¢ San Diego, CA 92102 ¢ (619) 501-8556 ¢ murray@sagelaw.us

Sept. 4, 2014

Linda Serrano

Associate Enforcement Analyst
Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815-3831

Dear Ms. Serrano:

In order to avoid further delay, I am sending you the enclosed information and authorizations
that are available to me at this time, in hopes that this will be sufficient to enable you to
proceed with your investigation into my mother’s death.

As I stated on my voice mail message to you, I am a beneficiary, but not the trustee/personal
representative of my mother’s estate. The California Business and Professions Code suggests
that either the personal representative or a beneficiary of a deceased person is authorized to
release confidential medical information:

“In any investigation that involves the death of a patient, the board may inspect and copy the
medical records of the deceased patient without the authorization of the beneficiary or
personal representative of the deceased patient ... Nothing in this subdivision shall be
construed to allow the board to inspect and copy the medical records of a deceased patient
without a court order when the beneficiary or personal representative of the deceased
patient has been located and contacted but has refused to consent to the board inspecting and
copying the medical records of the deceased patient. Cal Bus & Prof Code § 2225. (Emphasis
added.)

The repeated disjunctive use of beneficiary OR personal representative strongly suggests that
either the personal representative or the beneficiary is authorized to release the confidential
informational of a deceased patient. Therefore, as a beneficiary of my mother, I hereby grant
the Medical Board of California full permission and access to all of my mother’s medical
records, as necessary to conduct the investigation into her death.

Also, I note that the list of required information, as stated in your May 23 letter to me,
includes the following bullet point: “Date of death (enclose copy of the death certificate).”

I note that the words, “copy of the death certificate,” are listed in brackets, following the
request for “date of death.” I interpret this to mean that confirmation of the date of death is
the most important information, rather than the death certificate itself.

Therefore, because I do not have possession of my mother’s death certificate (nor is my
signature on it), I am instead enclosing the Lexis record of her death. I hope that this is
sufficient for your purposes.

Please feel free to contact me by phone or by email if you have any questions.

Sincerely,

Bruce Murray

Exhibit 4



Peter B Murray

5 Patrina Circle
Laguna Niguel, CA 92677

peter@peterbmurray.com

949-636-2352 Cell

September 9, 2014

Re: Audrey B Murray

To whom it may concern,

I Peter B Murray am the successor trustee of the Audrey B Murray estate. If you have any

questions regarding this request you may contact my brother Bruce T Murray or myself.
Thank you for your assistance,

% A |

Peter B Murray, trustee

Exhibit 5



MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95813

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

Patient Name: Date of Birth: | Date of Death:
Audrey B. Murray S/[\/Iﬁ,l"} | 6/5/1@[3
Medical Record Number: Control Number:
| (If known)
| L DB <\ 800 2014 005263

I, the undersigned hereby authorize:

Physician/Facility: Lo rmance AMemaricd Me dicol Contar
Address: 233O kot Xy %,\JA A
City/State/Zip Code: Vortaance . LAY AOSOS

Phone Number: 2.1 -3I2S - \lié Treatment Date(s): &[S /2013
Thio Mmedica elaase cncddoes anyanl el dafes =%

+rranFaent Eceoms 5= o/ laT bf ! e (x| o fe A
to disclose medical records in the course of my diagnosis and treatment to the Medical

Board of California, Enforcement Program, a healthcare oversight agency. This
disclosure of records authorized herein is required for official use, including investigation
and possible administrative and/or criminal proceedings regarding any violations of the laws
of the State of California. This authorization shall remain valid for three years from the date
of signature. A copy of this authorization shall be as valid as the original. I understand
that I have the right to receive a copy of this authorization if requested by me. I understand
that I have a right to revoke this authorization by sending written notification to the Medical
Board of California at the above address. My written revocation will be effective upon
receipt by the Medical Board of California but will not be effective to the extent that such
persons have acted in reliance upon this Authorization. I understand that the recipient of my
information is not a health plan or health care provider and the released information may no
longer be protected by federal privacy regulations.

Patient Signature: Date
—
or: /Z’é Z/Z/‘/M;/ Soccasse TRusTsE oq-q-14
e 8. Moy Legal Representagvé' Relationship Date

NOTE: Failure by a physician, podiatrist, or health care provider to provide the requested records within 15 days, or a health care
facility within 30 days, of receipt of this request and authorization may constitute a violation of Section 2225.5 of the Medical
Practice Act and may result in further action by the Board.

Exhibit 5



From: Hockenson, Cassandra@MBC

Sent: September 09, 2014 4:57 PM

To: Bruce T. Murray

Subject: Re: Looking for Medical Board's procedure manual

Bruce,

My apologies for taking a few days to reply. We do not have rules for the process and procedures of an investigation.
Our Investigative Unit has Enforcement Operations Manuals that lay out the procedures of investigating a matter. I'm
not sure they are public though, and if they are they will likely need redacting. They are voluminous so if they are
available you would have to pay for them. If you would like to move forward please submit a Public Records Act
request.

Thanks!

Cassandra

Cassandra Hockenson, JD
Medical Board of California
Public Affairs Manager
Work-(916) 263-2394

Cell- (916) 960-7249

From: Bruce T. Murray [mailto:murray@sagelaw.us]

Sent: Wednesday, September 03, 2014 9:02 AM

To: Hockenson, Cassandra@MBC

Subject: Re: Looking for Medical Board's procedure manual

Cassandra,

Thank you for the quick reply.

What | am looking for are the actual promulgated rules of procedure that the Medical Board of California follows when
conducting investigations.

So in other words, the Medical Board's equivalent of the Federal Rules of Civil Procedure or the California Code of
Civil Procedure.

If this is not available on the MBC web site, if you could tell me the name of the rule book so I could ask for it at one of
my local law libraries, or if you could give me the Blue Book citation so | could check on Lexis or Westlaw.

Thanks again for your help.
Bruce

On 9/2/2014 3:37 PM, Hockenson, Cassandra@MBC wrote:

> Hi Bruce,

> Here is a link to our Enforcement Process

> http://www.mbc.ca.gov/Enforcement/enforcement_process.pdf

> Please let me know if you have any questions or need anything else.
> Sincerely,

> Cassandra

>

> Cassandra Hockenson, JD

> Medical Board of California



> Public Affairs Manager
> Work-(916) 263-2394
> Cell- (916) 960-7249

> - Original Message-----

> From: Bruce T. Murray [mailto:murray@sagelaw.us]

> Sent: Tuesday, September 02, 2014 3:25 PM

> To: Hockenson, Cassandra@MBC

> Subject: Looking for Medical Board's procedure manual

>

> Dear Cassandra,

>

> This isn't a press question, but | think you would probably know -- or would quickly be able to find out -- the answer
to my question:

> | am trying to find the procedures that govern the nuts and bolts of the Medical Board's investigations from top to
bottom. I'm not talking about the general enabling legislation and rules contained in the Bus. & Prof.

> Code § 2000 and the California Code of Regulations § 1300, but I'm looking for the nitty-gritty procedures of a
Medical Board investigation. So, for example, you are a Medical Board investigator, and you receive a complaint from a
consumer. What is the first thing you do? What are the second and third things? And so on.

> |'ve looked online, but I haven't been able to find this information.

> If you could tell me the name of this document, its citation and where to find it, | would greatly appreciate it.

>

> Best regards,

> Bruce Murray

> -

> +=t+=+=t+=+=t+=+=t+=+=+=+=+=+=+=+=+=+

> Bruce T. Murray

> www.SagelLaw.us

> 619-501-8556

> 626-429-8175 (cell)

>

> *** Confidentiality Notice: This e-mail message, including any

> attachments, is for the sole use of the intended recipient(s) and may contain confidential and privileged information.
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original message. ***

*** Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all
copies of the original message. ***



Message-1D: <54385FE2.9030404@sagel aw.us>

Date: Fri, 10 Oct 2014 15:38:26 -0700

From: "Bruce T. Murray" <murray @sagelaw.us>

To: "Serrano, Linda@MBC" <Linda.Serrano@mbc.ca.gov>
Subject: Re: Control No. 800 2014 005263 Status

Dear Linda,

Thank you for your confirmation email and your attention to this matter.
In the interim, if you could please send me a copy of Dr. Matchison's
"Report for Death of Patient"/ "Outpatient Surgery--Reporting of Death”
regarding my mother (as the doctor isrequired by Cal Bus & Prof Code §
2240 and 16 CCR 1356.4), | would greatly appreciate it.

Best regards,
Bruce Murray



Message-1D: <548F5504.1010807 @sagel aw.us>

Date: Mon, 15 Dec 2014 13:39:16 -0800

From: "Bruce T. Murray" <murray @sagelaw.us>

To: "Serrano, Linda@MBC" <Linda.Serrano@mbc.ca.gov>
Subject: Re: Control No. 800 2014 005263 Status

Dear Linda,

| was hoping to get copies of Dr. Matchison's § 2240 and § 1356.4 forms
before Christmas. Would this be possible?

Best regards,
Bruce Murray

Cal Bus & Prof Code § 2240 -- Report for Death of Patient
16 CCR 8§ 1356.4 -- Outpatient Surgery-Reporting of Death

On 10/8/2014 9:29 AM, Serrano, Linda@MBC wrote:

>

> Hello Bruce,

>

> | received your call where you wanted confirmation that we had

> received all the documents we requested, yes and thank you. The case
> isbeing processed. | will keep you informed of future status of your
> case vialetter.

>

> Respectfully,

>

> *Linda Serrano*

>

> Associate Enforcement Analyst

>

> Medical Board of California

>

> 2005 Evergreen Street Suite 1200

>

> Sacramento, CA 95815

>

> (916) 576-3231 P

>

> (916) 263-2435 F

>

> *** Confidentiality Notice: This e-mail message, including any

> attachments, is for the sole use of the intended recipient(s) and may
> contain confidential and privileged information. Any unauthorized
> review, use, disclosure or distribution is prohibited. If you are not

> the intended recipient, please contact the sender by reply e-mail and
> destroy al copies of the origina message.***



Date: 1/21/15 1:49 p.m.

From: Bruce T. Murray

To: Serrano, Linda

Subject: Receipt of status update for control number 800 2014 005263

Dear Linda,

Today | received your letter/ status update for the case involving my Mom, Audrey Murray, and Dr. James Matchison.
Thank you for the communication.

What | was hoping to receive were copies of the forms Dr. Matchison was statutorily required to file with the Medical
Board when my Mom died under his care.

These forms are Cal Bus & Prof Code § 2240 -- Report for Death of Patient; and 16 CCR § 1356.4 -- Outpatient
Surgery-Reporting of Death.

If you could please send me copies of these documents, | would greatly appreciate it.

Best regards,
Bruce Murray

+=t+=t+=+=4+=+=+=+=t=t=t=t+=+=+=+=+=+
Bruce T. Murray

www.Sagel aw.us

619-501-8556

626-429-8175 (cell)



Date: 1/21/15; 5:01 p.m.

From: Serrano, Linda

To: Bruce T. Murray

Subject: Re: Receipt of status update for control number 800 2014 005263

Mr. Murray,
We do not provide copies of those reports.

Linda Serrano

Associate Enforcement Analyst
Medical Board of California
2005 Evergreen Street Suite 1200
Sacramento, CA 95815

(916) 576-3231 P

(916) 263-2435 F

***Confidentiality Notice: Thise-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy al
copies of the original message.* **

----- Origina Message-----

From: Bruce T. Murray [mailto:murray @sagelaw.us|

Sent: Wednesday, January 21, 2015 1:50 PM

To: Serrano, Linda@MBC

Subject: Receipt of status update for control number 800 2014 005263

Dear Linda,

Today | received your letter/ status update for the case involving my Mom, Audrey Murray, and Dr. James Matchison.
Thank you for the communication.

What | was hoping to receive were copies of the forms Dr. Matchison was statutorily required to file with the Medical
Board when my Mom died under his care.

These forms are Cal Bus & Prof Code § 2240 -- Report for Death of Patient; and 16 CCR § 1356.4 -- Outpatient
Surgery-Reporting of Death.

If you could please send me copies of these documents, | would greatly appreciate it.

Best regards,
Bruce Murray

S e e e e e
Bruce T. Murray

www.Sagel aw.us

619-501-8556

626-429-8175 (cell)






BRUCE Thomas MURRAY

1931 E Street * San Diego, CA 92102 ¢ (619) 501-8556 ¢ murray@sagelaw.us

Feb. 10, 2015

Kerrie Webb, Esq.

Staff Counsel

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Re: Request for records regarding the death of Audrey B. Murray, DOD June 5, 2013,
MBC control number 800 2014 005263
Dear Ms. Webb:

In accordance with Cal Gov Code § 6253.1, I hereby request copies of the

following documents, as filed by Dr. James C. Matchison, license number A00097926,
regarding the death of my mother, Audrey B. Murray:

e (Cal Bus & Prof Code § 2240 -- Report for Death of Patient
e 16 CCR § 1356.4 -- Outpatient Surgery-Reporting of Death.

As the son and beneficiary of my mother, I am entitled and authorized to receive
any otherwise privileged and confidential information under Cal Bus & Prof Code §
2225(c)(1).

Thank you for your assistance.

Sincerely,

Bruce Murray

Exhibit 11



Business, Consumer Services, and Housing Agency — Department of Consumer Affairs Edmund G. Brown, Jr., Governor

MEDICAL BOARD OF CALIFORNIA

Executive Office

e

| February 20, 2015

1931 E. Street
San Diego, CA 92012

Re: Your Reguest for Documents relating to Audrey B. Murray

Dear Mr. Murray:

|

}

|

Bruce Murray
I am writing in response to your letter dated February 10, 2015, wherein vou request records
relating to the report of your mother’s death pursuant to Business and Professions Code section
2240, and 16 CCR section 1356.4.

| Please accept my condolences for your loss. Unfortunately. the Medical Board of California
(Board) is unable to comply with your request. Records of complaints to. and investigations
conducted by, state licensing agencies are not subject to disclosure pursuant to Government Code
section 6254(f). In addition. records of complaints and investigations of state licensing agencies
are privileged under Evidence Code section 1040. Reports for death of a patient are treated as
complaints to the Board, and will not be disclosed.

| Please feel free to contact me if you have further questions.

Sincerely,

-

Senior Staff Counsel

2005 Evergreen Street, Suite 1200, Sacramento, CA 95815-3831 (916) 263-2389 Fax (916) 263-2387 www.mbc.ca.gov
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BUSINESS, CONSUMTR SERVICES, AND HOUSING AGENCY - Department of Consumer Affairs EDMUND G. BROWN JR,, Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

April 14, 2015

Bruce T. Murray
1931 E. Btreet
San Diego, CA 92102

Re: James Matchison, M.D.
Control Number: 800 2014 005263

Dear Mr. Murray:

The Medical Board of California has completed its review of your complaint against Dr. James
Matchison.

As a licensing agency. the Board has the authority to ensure that its licensees abide by the
provisions of the California Business and Professions Code. Your complaint and all relevant
medical records were reviewed by the Board's Medical Consultant. It was the opinion of our
consultant that the treatment rendered did not constitute a violation of the law as it relates to the
practice of medicine. Therefore. the Board is unable to proceed with further action and has
closed its case in this matter.

Thank you for contacting the Medical Board of California.

Sincerely,
D

T e
A/
[.inda Serrano
Associate Enforcement Analyst

Control Number; 300 2014 005263

20035 Evergreen Street, Suite 1200, Sacramento, CA 95815-3831 e (916) 263-2528 « FAX: (916) 263-2435 ¢ www.mbc.ca.gov
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Bruce Thomas Murray, State Bar No. 306504
1931 E Street

San Diego, CA 92102

(619) 501-8556

Petitioner, in propria persona

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

BRUCE THOMAS MURRAY, Case No.: BS158575

Petitioner,

AMENDED PETITION FOR WRIT OF
MANDATE

vs.
MEDICAL BOARD OF CALIFORNIA;

KIMBERLY KIRCHMEYER, in her )
Cal. Code Civ. Proc. § 1085

. . . Cal. Code Civ. Proc. § 472
capacity as executive director,

Medical Board of California; and

KERRIE D. WEBB, in her capacity as

— e e e e e e e e e e e e e e e e e

staff counsel, Medical Board of
California

Respondents

. REQUEST FOR MANDAMUS; INJUNCTIVE AND DECLARATORY RELIEF

1. Bruce Thomas Murray petitions this Honorable Court for the issuance of a writ of
mandate, pursuant to Cal. Code Civ. Proc. § 1085, commanding Respondents to release all

information in their possession regarding Audrey Bevan Murray’s medical condition, treatment,
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and the circumstances and cause(s) of her death, as requested in Petitioner’s initial complaint to
the Medical Board. (See Exhibit 1.) Such information includes, but is not limited to, facts,
statements, analyses and conclusions contained in Medical Board of California investigation no.
800 2014 005263 regarding the death of Audrey B. Murray. In seeking this writ of mandate,
Petitioner asks the Court to overrule Respondents’ final report to Petitioner, which contains no
substantive information. (See Exhibit 10.)

2. Petitioner asks this Honorable Court to issue a writ of mandate commanding Respondents
to release reports filed with the Medical Board pursuant to Cal. Bus. & Prof. Code § 2240
(Report for Death of Patient) and 16 C.C.R. 1356.4 (Outpatient Surgery--Reporting of Death)
regarding Audrey B. Murray’s death. In seeking this mandate, Petitioner asks the Court to
expressly overrule Respondents’ repeated and categorical rejections of his requests for this
information. (See Exhibits 4-9).

3. Petitioner asks this Court to declare invalid — as abuses of discretion — the Respondents’
erroneous interpretations of Cal. Gov. Code 8 6254 (Records exempt from disclosure
requirements); Cal. Evid. Code § 1040 (Privilege for official information); Cal. Bus. & Prof.
Code § 2240; and 16 C.C.R. 1356.4. Additionally, Petitioner asks the Court to correct

Respondents’ actions taken in accordance with these erroneous interpretations of law.

4. Petitioner requests costs and fees, as described below in the prayer for relief.
5. Petitioner requests any other appropriate declaratory and injunctive relief.
Il. THE PARTIES
1. Bruce Thomas Murray is the son and beneficiary of Audrey Bevan Murray (deceased

June 5, 2013). Therefore, Bruce T. Murray is a beneficially interested party for the purposes of
Cal. Code Civ. Proc. 88 1085-1086. As the beneficiary of his mother, Bruce Murray is entitled to
all information that would otherwise be privileged to her, according to Cal. Bus. & Prof. Code 8§
2225 (Privileged Communications; Confidential Information) and Cal. Health & Saf. Code §
123100 (Patient Access to Health Records). Additionally, for the purposes of the information
Petitioner seeks under the California Public Records Act, Bruce T. Murray is a member of the
public under Cal. Gov. Code § 6252(b).
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2. Respondent, Medical Board of California, is a “board” under Cal. Bus. & Prof. Code §
2002; a “state agency” under Cal. Gov. Code § 6252(f); and a “public entity”” under Cal. Evid.
Code § 1040. As a board/state agency/public entity, the Medical Board is under a duty to comply
with Cal. Gov. Code § 6253.1 (Agency to assist in inspection of public record), and is subject to
this Court’s jurisdiction for mandate under § 1085.

3. Respondent Kimberly Kirchmeyer, in her capacity as executive director of the Medical
Board of California, is ultimately responsible for the operations of the MBC, including the
MBC’s compliance with its duties under the law. Kimberly Kirchmeyer’s subordinates, as
described below, did in fact deny Petitioner’s requests for information.

4. Respondent Kerrie D. Webb, in her capacity as senior staff counsel of the Medical Board
of California, is responsible for the MBC’s compliance with state laws, including compliance
with the California Constitution, the California Public Records Act, the Business & Professions
Code and the Evidence Code. Kerrie D. Webb did in fact deny Petitioner’s request for the
information sought here, based on her erroneous interpretations of Cal. Gov. Code § 6254; Cal.
Evid. Code § 1040; Cal. Bus. & Prof. Code 8§ 2240; and 16 C.C.R. 1356.4.

I1l. FACTS
1. At approximately 8 a.m. June 4, 2013, Dr. James C. Matchison (med. license no.
A00097926) performed a cardiac catheterization procedure on Petitioner’s mother.
2. Due to complications during the procedure, the procedure was aborted.
3. At approximately 10 a.m. June 4, 2013, Audrey Murray was admitted to the Torrance
Memorial Medical Center Progressive Care Unit (PCU) for post-procedure recovery.
4. At approximately 11:30 a.m. June 5, 2013, Mrs. Murray was discharged from Torrance
Memorial and into the care of her eldest son, William E. Murray, who brought her home.
5. After she arrived home, Mrs. Murray began experiencing severe pain in her chest and
shoulder, and difficulty in breathing. As her pain and distress increased, William Murray called
911.
6. At approximately 3:30 p.m., Mrs. Murray was transported back to Torrance Memorial for

emergency treatment.
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7. At approximately 4 p.m. June 5, 2013, Audrey B. Murray, died in the emergency room at
Torrance Memorial Medical Center.

8. June 11, 2013, Petitioner spoke with Dr. Matchison over the phone, seeking an
explanation for and the cause of his mother’s death. The doctor provided none.

9. May 15, 2014, Petitioner filed a complaint with the Medical Board, seeking an
explanation for and cause of his mother’s death. (See Exhibit 1.)

10. May 19, 2014, the Medical Board confirmed receipt of Petitioner’s complaint and
assigned it Control Number 800 2014 005263. Letter from Central Complaint Unit, Medical
Board of California, to Bruce T. Murray (May 19, 2014).

11. May 23, 2014, the Medical Board sent Petitioner a request for authorization for release of
medical records and a copy of Audrey Murray’s death certificate. (See Exhibit 2b).

12. Sept. 4, 2014, Petitioner responded to Serrano’s request, granting authorization to all
records privileged to Audrey Murray. Petitioner cited his authority to do so as “beneficiary or
personal representative of the deceased patient,” under Cal. Bus. & Prof. Code § 2225.

13. Sept. 9, 2014, Peter B. Murray, Petitioner’s brother and Audrey Murray’s personal
representative, sent Serrano the same authorization for access to Audrey Murray’s medical
records, along with a copy of Audrey Murray’s death certificate. Peter Murray also authorized
the Medical Board to communicate directly with Bruce Murray regarding any privileged
information pertaining to the investigation of Audrey Murray’s death. (See Exhibit 2.)

14.  Sept. 2-9, 2014, Petitioner exchanged emails with Cassandra Hockenson, JD, Public
Affairs Manager of the Medical Board of California. Petitioner requested assistance in locating
the rules of procedure that the Medical Board of California follows when conducting
investigations of licensees. “If this is not available on the MBC web site, if you could tell me the
name of the rule book so I could ask for it at one of my local law libraries, or if you could give
me the Blue Book citation so | could check on Lexis or Westlaw,” Murray wrote. (See Exhibit
3)

15.  Sept. 9, 2014, Hockenson replied to Petitioner, “We do not have rules for the process and
procedures of an investigation. Our Investigative Unit has Enforcement Operations Manuals that
lay out the procedures of investigating a matter. I’m not sure they are public though, and if they

are they will likely need redacting.” (See Exhibit 3.)
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16.  Oct 10, 2014, Petitioner sent an email to Linda Serrano, requesting that the Medical
Board provide Petitioner with Dr. Matchison’s required filings under Cal. Bus. & Prof. Code 8§
2240 (Report for Death of Patient) and 16 C.C.R. § 1356.4 (Outpatient Surgery-Reporting of
Death). [See Exhibit 4.] Serrano did not reply to this email.

17. Dec. 15, 2014, Petitioner sent another email to Linda Serrano, reiterating the request of
his Oct. 10 email. (See Exhibit 5.) Serrano did not reply to this email.

18.  Atvarious times during 2014 and 2015, Petitioner called Serrano and left voice messages
requesting the aforementioned documents. Serrano did not return these phone calls.

19.  Jan. 15, 2015, the Medical Board confirmed receipt of all records and documentation
required for a review of the complaint. Letter from Linda Serrano, Associate Enforcement
Analyst, Medical Board of California, to Bruce T. Murray (Jan. 15, 2015).

20.  Jan. 21, 2015, Petitioner sent Serrano another email reiterating the requests of his Oct. 10
and Dec. 15 emails. (See Exhibit 6.) This time, finally, Serrano replied to the email, saying only,
“We do not provide copies of those reports.” (See exhibit 7.)

21. Feb. 10, 2015, Petitioner sent Kerrie Webb a letter requesting copies of Dr. Matchison’s
required filings under Cal. Bus. & Prof. Code § 2240 (Report for Death of Patient) and 16 C.C.R.
8§ 1356.4 (Outpatient Surgery-Reporting of Death). Petitioner made this request pursuant to Cal.
Gov. Code § 6253.1 (Agency to assist in inspection of public record) and his status as the
beneficiary of his mother, under Cal. Bus. & Prof. Code § 2225(c)(1). (See Exhibit 8.)

22. In a letter dated Feb. 20, 2015, Respondent Webb denied Petitioner’s request for these
documents on three bases: (1) “Records of complaints to, and investigations conducted by, state
licensing agencies are not subject to disclosure pursuant to government Code section 6254(f);”
because, she asserts (2) “[r]eports for the death of a patient are treated as complaints to the
Board, and will not be disclosed.” [Emphasis added.] And (3) “[i]n addition, records of
complaints and investigations of state licensing agencies are privileged under Evidence Code
section 1040.” (See Exhibit 9.)

23. In her Feb. 20 letter, Respondent Webb failed to cite any authority for her interpretations
of Cal. Gov. Code § 6254, Cal. Evid. Code 8 1040, Cal. Bus. & Prof. Code § 2240, and 16
C.C.R. 8 1356.4. Specifically, she failed (1) to provide any authority for “treating” reports for the

death of patient as “complaints to the Board”; (2) she did not cite any authority for exempting
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these documents from the disclosure requirements of Cal. Gov. Code § 6253.1; and (3) she did
not cite any authority for assigning an absolute privilege to the information sought by Petitioner
(rather than the qualified privilege of § 1040).

24.  Additionally, Respondent Webb failed to “provide suggestions for overcoming any
practical basis for denying access to the records or information sought,” as is required by Cal.
Gov. Code § 6253.1(a)(3).

25. In a document dated April 14, 2015, the Medical Board provided Petitioner with its final
report regarding case number 800 2014 005263. The final report contains six-sentences and 108
words. The report concludes, “It was the opinion of our consultant that the treatment rendered
did not constitute a violation of the law as it relates to the practice of medicine. ... Thank you for
contacting the Medical Board of California.” (See Exhibit 10.)

26.  The final report does not state the bases for the Medical Board’s conclusion, nor does it
include any facts or analysis of the facts involved in the investigation. Most critically, the final
report does not provide any explanation for or the cause of Audrey Murray’s death — the central
issue of Petitioner’s initial complaint to the board. (See exhibit 1.) Therefore, the final report is
entirely useless to Petitioner.

27.  The final report, coupled with the Medical Board’s total and unqualified refusal to
provide Petitioner with any additional information, leave Petitioner aggrieved and exhausted of
any administrative remedy.

28.  Petitioner has no plain, speedy and adequate remedy in the ordinary course of law other
than the relief sought in this petition, in that there is no alternate method for Petitioner to obtain
the information sought. Petitioner therefore seeks a writ of mandate under Cal. Code Civ. Proc. §
1085 and declaratory and injunctive relief under and Cal. Gov. Code §6258, compelling
Respondents to perform their legal duty to disclose the information and documents requested

here.

IV. STANDARD OF REVIEW FOR MANDAMUS
Mandamus lies to compel the performance of a clear, present, and ministerial duty where
the petitioner has a beneficial right to performance of that duty. Carrancho v. California Air
Resources Bd., 111 Cal. App. 4th 1255 (3d Dist. 2003). Additionally, an ordinary mandamus

AMENDED PETITION FOR WRIT OF MANDATE - 6

Exhibit 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

action under Cal. Code Civ. Proc. § 1085 permits judicial intervention to correct an abuse of
ministerial discretion. 1d.

Abuse of discretion is established when “the public official or agency invested with
discretion acted arbitrarily, capriciously, fraudulently, or without due regard for his rights, and
that the action prejudiced him.” Gordon v. Horsley, 86 Cal. App. 4th 336, 338 (2001). Otherwise
formulated, an abuse of discretion exists where the law imposes on a public officer specific
duties that the officer “refuses to perform because of an erroneous conception” as to the officer’s
legal duties. Berkeley Unified School Dist. of Alameda County v. City of Berkeley,141 Cal. App.
2d 841 (1st Dist. 1956).

In this action for mandamus, Petitioner will show that Respondents acted (1) “without
due regard for his rights, and that the action prejudiced him”; (2) that Respondents refused to
perform because of “an erroneous conception” of law; and, (3) by the stronger argument, that

Respondents acted “arbitrarily and capriciously.”

FIRST CAUSE OF ACTION
Abuse of discretion in denying Petitioner’s requests for information
under Cal. Gov. Code § 6254
Petitioner incorporates the allegations of the preceding paragraphs as though fully set
forth herein.
In her three-pronged attack on Petitioner’s request for information regarding the death of
his mother, Respondent Webb justified withholding Petitioner’s requests for information by (1)
claiming such information is exempt from disclosure under Cal. Gov. Code § 6254(f), because,
(2) she asserts, “[r]eports for the death of a patient are treated as complaints to the Board, and
will not be disclosed.” [See Exhibit 9.] (The third prong of Webb’s justification, the claim of
privilege under Cal. Evid. Code 8§ 1040, will be analyzed in the second cause of action.)
Respondent Webb’s bases for denying Petitioner’s request for information are erroneous and
constitute an abuse of discretion, for the reasons set forth below.
California Government Code section 6254 states, “[T]his chapter does not require the

disclosure of any of the following records ... (f) Records of complaints to, or investigations
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conducted by, or records of intelligence information or security procedures of, the office of the
Attorney General and the Department of Justice.” [Emphasis added.]

The California Supreme Court has explained the scope of Cal. Gov. Code § 6254: “It is
manifest ... that the effect of section 6254 is limited to ‘this chapter’ (i.e. the California Public
Records Act, dealing with public inspection of certain governmental documents) and has no
application to any procedure not under that act. Moreover, section 6260, the final provision of
the act, specifically provides that ‘The provisions of this chapter shall not be deemed in any
manner to affect . . . the rights of litigants, including parties to administrative proceedings, under
the laws of discovery of this state.””” Shepherd v. Super. Court, 17 Cal. 3d 107, 123-24 (1976).

Here, by calling the reports requested by Petitioner “complaints to the Board,”
Respondent Webb erroneously places these documents under the ambit the exemption described
in Cal. Gov. Code § 6254(f). However, nothing in the language of Cal. Gov. Code § 6254 states
that reports for the death of a patient “are treated” as complaints to the Board — and thus exempt
from disclosure; and nothing in the statute’s annotations indicates such a treatment. Moreover,
with respect to Cal. Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4, neither of these laws
contains statutory language attaching them to Cal. Gov. Code 8§ 6254(f); nor do these laws
contain statutory language indicating that information filed under them is exempt from
disclosure.

Respondent Webb fails to cite any authority indicating who, how or why such reports
“are treated” as complaints to the board, and thus falling under the exemption of Cal. Gov. Code
8 6254(f). Indeed case history is completely lacking any record of a court “treating” such
documents as complaints to the Board, and thus, exempt from disclosure. Absent such a holding,
and absent statutory language indicating that information filed under § 2240 and 16 C.C.R.
1356.4 constitutes a “complaint to the Board,” Respondent Webb’s claim of exemption in this
instance is unwarranted, unreasonable and prejudicial, and thus an abuse of discretion.

Furthermore, by unilaterally and unreasonably “treating” Cal. Bus. & Prof. Code § 2240
and 16 C.C.R. 1356.4 as non-disclosable “complaints to the Board,” Respondent Webb and/or
the Medical Board have abused their discretion by creating an untenable legal fiction. Logically,
when a medical doctor files a report under Cal. Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4,

he does so out of a statutorily mandated duty, not because he or she is “complaining” about
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anything to the Board. And certainly by filing such reports, a doctor cannot logically be said to
be “complaining” about himself, or even more farfetched, complaining about his patient. Thus,
by creating this logically unsound legal fiction, Respondents have acted arbitrarily and
capriciously. In doing so, Respondent Webb and/or the Medical Board have acted in a manner
that is prejudicial to Petitioner and the public.

The fiction of calling “reports for the death of a patient ... as complaints to the Board”
finds no support in the statutory text, the common law, or in reason. This false formulation of
law should not be allowed to stand in any context. Petitioner therefore asks the court to declare
this legal fiction invalid, and compel Respondents to release the information that Petitioner
rightly seeks.

In summary thus far, Respondents have abused their discretion by (1) acting without due
regard to Petitioner’s rights, thus prejudicing him; (2) willfully distorting the law through a false
and illogical legal fiction; and (3) in doing so, Respondents have acted arbitrarily and
capriciously and denied Petitioner his beneficial rights. Petitioner therefore asks the court to

issue the requested mandamus to cure these abuses.

SECOND CAUSE OF ACTION
Abuse of discretion in the interpretation and application of Cal. Evid. Code § 1040

Petitioner incorporates the allegations of the preceding paragraphs as though fully set
forth herein.

In her three-pronged rejection of Petitioner’s request for information regarding the death
of his mother, Respondent Webb declares that “records of complaints and investigations of state
licensing agencies are privileged under Evidence Code section 1040.” [See Exhibit 9.] This is an
overbroad — and hence inaccurate statement in several respects, as will be analyzed below.

First, California Evidence Code section 1040 creates a two-tiered privilege regime for
“official information ... acquired in confidence by a public employee in the course of his or her
duty”: (1) an unqualified privilege, when “disclosure is forbidden by an act of the Congress of
the United States or a statute of this state”; and (2) a qualified privilege for all other official

information. Id.
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The California Supreme Court has defined the applicability and scope of Cal. Evid. Code
8§ 1040: This provision of the Evidence Code “represents the exclusive means by which a public
entity may assert a claim of governmental privilege based on the necessity for secrecy.” Pitchess
v. Superior Court, 11 Cal.3d 531, 540 (1974).

The California Supreme Court has explained the relation between Cal. Evid. Code § 1040
and Cal. Gov. Code § 6254. As the Court noted in Shepherd and its progeny, the exemptions
listed in section 6254 are limited to that chapter, i.e. the California Public Records Act, and have
no application to any procedure not under that act. “Accordingly the provisions of section 6254
of the Government Code cannot serve as a basis of absolute privilege under Evidence Code
section 1040, subdivision (b)(1).” Shepherd, 17 Cal. 3d at 123. [Emphasis added.]

But here, Respondent Webb has done precisely this — weaving together Cal. Gov. Code §
6254 and Cal. Evid. Code § 1040 — and coming out with a Gordian knot of absolute privilege.
The process by which Webb arrives at this multi-layered lock-down appears as follows: First, as
analyzed above in the first cause of action, Webb improperly triggers Cal. Gov. Code § 6254 by
creating the legal fiction that a doctor’s mandatory reporting to the Medical Board constitutes a
“complaint to the board.” Then, if this fiction falters, Webb jumps to the unqualified privilege
under Cal. Evid. Code 8 1040(b)(1) by declaring that “records of complaints and investigations
of state licensing agencies are privileged under Evidence Code section 1040.” [See Exhibit 9.]
This statement is yet another fiction, since Cal. Evid. Code 8 1040 contains no such language.
Webb’s language appears to be lifted from Cal. Gov. Code § 6254(f), and then grafted onto the
Evidence Code. What the Evidence Code does address is “information acquired in confidence by
a public employee” — information which is then sub-categorized as either unqualified or qualified
for the purposes of the balancing test. 8 1040.

Since the information Petitioner seeks is not prohibited by Cal. Gov. Code § 6254, or any
other state or federal law, disclosure of this information is more properly weighed under the
qualified privilege.

The qualified privilege of Cal. Evid. Code § 1040(b)(2) sets out a balancing test, in which
the court inquires whether “[d]isclosure of the information is against the public interest because
there is a necessity for preserving the confidentiality of the information that outweighs the

necessity for disclosure in the interest of justice.” 1d. [Emphasis added.] Moreover, “[i]n
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determining whether disclosure of the information is against the public interest, the interest of
the public entity as a party in the outcome of the proceeding may not be considered.” Id.
[Emphasis added.]

In weighing the public interest under § 1040(b)(2), when a death is involved, the court
often favors releasing information to citizens and individuals, rather than granting secrecy to
public agencies and public officials. For example, in a wrongful death action against police
officers, the California Supreme Court held that the respondent district attorney’s claim of
“public interest in secrecy ... wholly fails”; and then the Court ordered a particularized balancing
of each item of information sought by the petitioner — the mother of a 14-year-old boy who had
been shot and killed by the police. Shepherd, Cal. 3d at 130. In a dependency action stemming
from the death of a child under petitioner father’s care, the appellate court vacated a decision
granting the respondent police agencies’ motion to quash petitioner’s request for forensic reports
compiled by those agencies. Michael P. v. Super. Court, 92 Cal. App. 4th 1036, 1048 (2001). In
so doing, the court weighed strongly in favor of the petitioner father’s interest in obtaining
information gathered by public agencies. Id. In another wrongful death action against the police,
the appellate court rejected the city’s claim of blanket privilege to deny documents sought by the
petitioner — the father of an 18-year-old man who had been shot and stabbed to death by a retired
officer. Dominguez v. Super. Court of L.A. Cnty., 101 Cal. App. 3d 6 (1980). In that case, the
court noted that determination of the public interest required consideration of the consequences
to the litigant of nondisclosure, as well as the importance of the material sought to the fair
presentation of the litigant’s case, the availability of the material to the litigant by other means,
and the effectiveness and relative difficulty of such other means. Id. at 12.

Common to all of the cases quoted above is death — death by police shooting, death by
allegedly negligent child care, and an alleged murder under the color of law. Similarly here,
Petitioner’s action for writ of mandate arises from a death — the death of Petitioner’s mother
following a routine outpatient medical procedure. Death is the worst possible outcome of
surgery. But yet, Petitioner has received no explanation whatsoever for his mother’s death from
either the doctor or the Medical Board. Petitioner has no other means to obtain this information.
Therefore, in the interests of justice, Petitioner asks the court to weigh all of the information
sought by Petitioner according to the standards of Cal. Evid. Code § 1040(b)(2).
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THIRD CAUSE OF ACTION
VIOLATION OF GOV. CODE §6250, et seq.
Failure to Properly Respond to a Request under the California Public Records Act

Petitioner incorporates the allegations of the preceding paragraphs as though fully set
forth herein.

The California Public Records Act (CPRA) provides that, “[e]xcept with respect to public
records exempt from disclosure by express provisions of law, each state or local agency, upon a
request for a copy of records that reasonably describes an identifiable record or records, shall
make the records promptly available ... Any reasonably segregable portion of a record shall be
available for inspection by any person requesting the record after deletion of the portions that are
exempted by law.” Cal. Gov. Code § 6253.

Additionally, Cal. Gov. Code § 6253.1 states that a public agency “shall ... (1) [a]ssist
the member of the public to identify records and information that are responsive to the request or
to the purpose of the request, if stated ... [and] (3) [p]rovide suggestions for overcoming any
practical basis for denying access to the records or information sought.” Cal. Gov. Code 8
6253.1(a).

A member of the public who believes that public records are being improperly withheld
may bring suit for mandate to enforce the Public Records Act. Govt. Code 88§ 6258, 6259(a). If
the Court finds that the public official’s decision to refuse disclosure is not justified, it shall order
the public official to make the records public. 1d. § 6259(b).

As analyzed in the first cause of action above, Respondent Webb erroneously classified
the information sought by Petitioner as exempt under Cal. Gov. Code 8§ 6254(f). Moreover, by
inappropriately applying a blanket privilege to all information sought by Petitioner, Respondent
Webb failed to identify and release “any reasonably segregable portion” of the records sought by
Petitioner, as required by CPRA.

In her trifecta denial of Petitioner’s request for information, Respondent Webb provided
no suggestions or any practical basis for overcoming her denial of access to the records and
information sought by Petitioner, as is required by CRPA. (See Exhibit 9.) Webb’s Feb. 20 letter

is, in reality, bureaucratic stonewalling.
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Based on the Respondents’ failure to follow the requirements of CRPA, Petitioner
requests that the court grant him all remedies available under CPRA — mandamus and disclosure

of the information he seeks.

FOURTH CAUSE OF ACTION
VIOLATION OF CALIFORNIA CONSTITUTION ARTICLE I, SECTION 3(b)
Failure to Provide Access to ‘The People’s business’

Petitioner incorporates the allegations of the preceding paragraphs as though fully set
forth herein.

Respondents’ failure to provide a proper response to Petitioner’s Public Records Act
Request and make public documents available for inspection violates Article I, Section 3(b) of
the California Constitution, which provides that “the people have the right of access to
information concerning the conduct of the people’s business, and, therefore ... the writings of
public officials and agencies shall be open to public scrutiny.” Id.

Reports for death of patients — and the Medical Board’s investigation of such deaths — are
of vital importance to consumers and to the public health of the people of California. Thus, such
information constitutes “the people’s business.” Therefore, in compliance with the state
constitution, all nonprivileged portions of such reports should rightly be made available to the

public, and information privileged to the deceased should be made available to beneficiaries.

FIFTH CAUSE OF ACTION
Violation of Public Policy with Respect to the California Constitution, the California Public|
Records Act, the Medical Practice Act and the California Evidence Code

The Business & Professions Code sets forth the priorities of the Medical Board:
“Protection of the public shall be the highest priority for the Medical Board of California in
exercising its licensing, regulatory, and disciplinary functions. Whenever the protection of the
public is inconsistent with other interests sought to be promoted, the protection of the public
shall be paramount.” Cal. Bus. & Prof. Code § 2001.1. However, in this instance, by writing in

its own non-statutory exemption to the Public Records Act, the Medical Board has put its own
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interests first rather than the public interest. Thus, the Medical Board has acted contrary to public
policy.

In its own mission statement, the Medical Board fashions itself as the protector of
consumers and the keeper of its section of the Business & Professions Code: “The mission of the
Medical Board of California is to protect health care consumers through the proper licensing and
regulation of physicians and surgeons and certain allied health care professions and through the
vigorous, objective enforcement of the Medical Practice Act, and to promote access to quality
medical care through the Board’s licensing and regulatory functions.” However in this instance,
by stonewalling the Petitioner, the Medical Board has made itself the adversary rather than the
advocate of the consumer.

California Evidence Code, section 1040 states that “in determining whether disclosure of
the information is against the public interest, the interest of the public entity as a party in the
outcome of the proceeding may not be considered.” However, in this instance, by cherry-picking
portions of the Evidence Code that are most convenient to itself, the Medical Board makes itself
the priority rather than the public.

The California Constitution states, “A statute, court rule, or other authority, including
those in effect on the effective date of this subdivision, shall be broadly construed if it furthers
the people’s right of access, and narrowly construed if it limits the right of access.” Cal. Const,
Art. | 8 3(b)(2). However, in this instance, the Medical Board has done just the opposite: It has
broadly construed the Evidence Code in order to limit the right of access, and it has narrowly
construed the Medical Practice Act to create classified documents — totally absent any legislative
intent to do so.

The California Public Records Act states, “In enacting this chapter, the Legislature,
mindful of the right of individuals to privacy, finds and declares that access to information
concerning the conduct of the people’s business is a fundamental and necessary right of every
person in this state.” Cal. Gov. Code § 6250. However, in this instance, the Medical Board has
treated access to information concerning the people’s business as optional and discretionary
rather than fundamental and necessary. Indeed, this case demonstrates that the Medical Board’s

practices are bureaucratically self-serving, and therefore contrary to law and public policy.
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In its final report to Petitioner regarding the death of Audrey B. Murray, Respondent
Medical Board failed to provide Petitioner any information responsive to the central issue of his
initial complaint to the Board, i.e., an explanation for and cause of his mother’s death. (See
exhibits 1 and 10.) The MBC’s failure to provide any relevant information renders Petitioner’s
entire effort of bringing a complaint to the Board futile. A futile consumer complaints system —

one that is wholly unresponsive to consumers — is contrary to public policy.

PRAYER FOR RELIEF
1. Wherefore, Petitioner prays that this Court issue a peremptory writ of mandate directing
Respondents to provide copies of all of the documents described here within 10 days of this
Court’s ordering them to do so. Particularly, as described on pp. 1-2, Petitioner seeks copies of
the following:

Q) All information, reports and statements acquired by the Medical Board regarding
Audrey B. Murray’s medical condition, treatment and death.

(i) All documents contained in MBC file number 800 2014 005263 that contain
information regarding the cause and circumstances Audrey B. Murray’s death.

(@iii)  All statements made to the Medical Board by Dr. James Matchison and any other
third parties regarding Audrey B. Murray’s medical condition, treatment and death.

(iv)  All documents filed with the Medical Board pursuant to Cal. Bus. & Prof. Code 8§
2240 and 16 C.C.R. 1356.4 — or the equivalent underlying information — regarding
the death of Audrey Bevan Murray.

(V) If any information in these documents is legitimately and lawfully privileged to
someone other than Audrey B. Murray or her beneficiaries, or appropriately requires
redaction or in camera inspection, Petitioner requests that the Medical Board produce
an accompanying privilege log that (a) expressly makes the claim (b) with specificity
and particularity; (c) states on whose behalf the Medical Board is asserting the
privilege, and (d) describes the nature of the documents, communications, or tangible
things not produced or disclosed — and does so in a manner that, without revealing

information itself privileged or protected, will enable Petitioner to assess the claim.
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PETITIONER ALSO PRAYS AS FOLLOWS:
2. That the Court find that Respondents have violated Petitioner’s rights under the
California Constitution, Article I, sec. 3, and Cal. Gov. Code 88§ 6250 et seq., by failing to
produce the documents he requested and otherwise failing to cooperate with him in any way;
3. That Respondents’ erroneous interpretations and legal fictions that modify and distort the
California Evidence Code, the California Public Records Act, and the Business & Professions
Code, be found invalid and contrary to law and public policy;
4, For court costs pursuant to Cal. Gov. Code § 6259(d).
5. For fees pursuant to Cal. Code Civ. Proc. 8 1021.5 (“private attorney general”) and/or the
equitable private attorney fee doctrine, to the extent that success on the merits of any cause of
action here confers a significant public benefit or vindicates a constitutional right.
6. For other relief this Court deems just and proper.

Dated: Jan. 2, 2016

Respectfully Submitted,

EWWL L S

By: Bruce Thomas Murray, Esq.
Petitioner, in pro per
619-501-8556
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VERIFICATION

I, Bruce Thomas Murray, declare that 1 am the Petitioner in the above-entitled
proceeding; that | have written and read the foregoing Petition for a Writ of Mandate, and know
the contents thereof; that the same is true of my own knowledge except as to the matters which
are therein alleged on information or belief, and, as to those matters, | also believe them to be

true.

| declare under the penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this second of January, 2016, in San Diego, California.

Bruce Murray
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Bruce Thomas Murray, State Bar No. 306504
1931 E Street

San Diego, CA 92102

(619) 501-8556

Petitioner, in propria persona

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

BRUCE THOMAS MURRAY,
Petitioner,
vs.
MEDICAL BOARD OF CALIFORNIA;
KIMBERLY KIRCHMEYER, in her
capacity as executive director,
Medical Board of California; and
KERRIE D. WEBB, in her capacity as
staff counsel, Medical Board of

California

Respondents

— - — — — e - e e e - e e e e e e = = — — — —

Case No.: BS158575

MEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT ON WRIT
Cal. Code Civ.

Proc. § 1085

Hearing date: 2017
Hearing time:
Department 82

Hon. Judge Mary H.

January 17,
9:30 a.m.
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I. INTRODUCTION

Petitioner Bruce Thomas Murray respectfully asks this court to issue a writ of mandate,
pursuant to Cal. Code Civ. Proc. 8 1085, commanding the Respondents to release all information
in their possession regarding Audrey Bevan Murray’s medical condition, treatment, and the
circumstances and cause(s) of her death. Such information includes, but is not limited to, facts,
statements, analyses and conclusions contained in Medical Board of California investigation No.
800 2014 005263 regarding the death of Audrey B. Murray.

Respondents rejected Petitioner’s repeated requests for this information based on their
unsupported interpretations of Cal. Gov. Code § 6254 (Records exempt from disclosure
requirements) and Cal. Evid. Code § 1040 (Privilege for official information) (Am. Pet., Exh. 9).
Case law strongly supports the contrary interpretation of these laws. As the case record will
show, in situations involving death, the court weighs decidedly in favor of releasing information
to interested parties, while weighing against government agencies that seek to conceal and
withhold such information. (See page 9 below.) This memorandum will analyze the applicable
statutes and the case law to demonstrate why the Medical Board’s interpretation and application
of law is incorrect, prejudicial to the Petitioner, and contrary to the public interest.

Therefore, Petitioner asks this Honorable Court to declare the correct meaning of the laws

cited here, and apply those laws accordingly.

I1. STATEMENT OF THE CASE
1. On October 5, 2015, Bruce T. Murray filed a petition for writ of mandate under Cal.
Code Civ. Proc. § 1085, seeking the release of information relating to the cause and
circumstances of his mother’s death. Petitioner also asked for declaratory and injunctive relief
under and Cal. Gov. Code §6258.
2. On November 23, 2015, Respondents filed a demurrer to the petition. In addition to their
legal points seeking the dismissal of Petitioner’s case, Respondents’ demurrer also included
factual denials, claiming that specific records sought by petitioner did not exist. The records in
question pertained to reports filed pursuant to Cal. Bus. & Prof. Code § 2240 (Report for Death
of Patient) and 16 C.C.R. 1356.4) (Outpatient Surgery--Reporting of Death). However,

MEMORANDUM IN SUPPORT OF MOTION FOR JUDGMENT ON WRIT - 1

Exhibit 15




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Respondents did not deny possession of the underlying facts that would be included in such
reports.

3. On January 2, 2016, Petitioner filed an amended petition.

4 On February. 8, 2016, Respondents demurred to the amended petition.

5. On April 14, 2016, Petitioner filed an opposition to Respondents’ demurrer.
6

On May 3, 2016, this court overruled Respondents’ demurrer in its entirety.

I1l. STATEMENT OF FACTS
1. At approximately 8 a.m. June 4, 2013, Dr. James C. Matchison (med. license no.
A00097926) performed a cardiac catheterization procedure on Petitioner’s mother, Audrey
Bevan Murray.
2. Due to complications during the procedure, the procedure was aborted.
3. At approximately 10 a.m. June 4, 2013, Mrs. Murray was admitted to the Torrance
Memorial Medical Center Progressive Care Unit (PCU) for post-procedure recovery.
4. At approximately 11:30 a.m. June 5, 2013, Mrs. Murray was discharged from Torrance
Memorial and into the care of her eldest son, William E. Murray, who brought her home.
5. After she arrived home, Mrs. Murray began experiencing severe pain in her chest and
shoulder, and difficulty in breathing. As her pain and distress increased, William Murray called
911.
6. At approximately 3:30 p.m., Mrs. Murray was transported back to Torrance Memorial for
emergency treatment.
7. At approximately 4 p.m. June 5, 2013, Audrey B. Murray, died in the emergency room at
Torrance Memorial Medical Center.
8. On June 11, 2013, Petitioner spoke with Dr. Matchison over the phone, seeking an
explanation for and the cause of his mother’s death. The doctor provided none.
9. On May 15, 2014, Petitioner filed a complaint with the Medical Board, seeking an
explanation for and cause of his mother’s death. (Am. Pet., Exh. 1.)
10.  On Feb. 10, 2015, Petitioner sent Kerrie Webb a letter requesting copies of reports filed
under Cal. Bus. & Prof. Code § 2240 (Report for Death of Patient) and 16 C.C.R. § 1356.4
(Outpatient Surgery-Reporting of Death). Petitioner made this request pursuant to Cal. Gov.
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Code § 6253.1 (Agency to assist in inspection of public record) and his status as the beneficiary
of his mother, under Cal. Bus. & Prof. Code § 2225(c)(1). (Am. Pet., Exh. 8.)

11. In a letter dated Feb. 20, 2015, Webb denied Petitioner’s request for these documents on
three bases: (1) “Records of complaints to, and investigations conducted by, state licensing
agencies are not subject to disclosure pursuant to government Code section 6254(f);” because,
she asserted (2) “[r]eports for the death of a patient are treated as complaints to the Board, and
will not be disclosed.” Finally, (3) “[i]n addition, records of complaints and investigations of
state licensing agencies are privileged under Evidence Code section 1040.” (Am. Pet., Exh. 9.)
12. In her Feb. 20 letter, Respondent Webb did not cite any authority for her interpretations
and applications of Cal. Gov. Code § 6254 and Cal. Evid. Code 8 1040. Specifically, she
provided no executive or common law authority for assigning an absolute privilege to the
information sought by Petitioner, rather than the qualified privilege of § 1040(b)(2).
Additionally, Webb cited no authority for treating the optional exemptions of § 6254 as a
mandatory nondisclosure regime.

13. In a document dated April 14, 2015, the Medical Board provided Petitioner with its final
report regarding case number 800 2014 005263. The final report contains six-sentences and 108
words. The final report does not state the bases for the Medical Board’s conclusion, nor does it
include any facts or analysis. Most critically, the final report does not provide any explanation
for or the cause of Audrey Murray’s death — the central issue of Petitioner’s initial complaint to
the board. (Am. Pet., Exh. 1.)

14.  Any other relevant facts contained in the Amended Petition are incorporated by reference

here.

IV. STANDARD OF REVIEW

Because the remaining issues in this case are legal rather than factual, independent
judgment is the most appropriate standard of review.

“The standard for judicial review of agency interpretation of law is the independent
judgment of the court, giving deference to the determination of the agency appropriate to the
circumstances of the agency action.” Yamaha Corp. of Am. v. State Bd. of Equalization, 19 Cal.
4th 1, 8, (1998) (Quoting from 27 Cal. Law Revision Com. Rep. (1997)).
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Within the scope of independent judgment, the California Supreme Court has laid out a
varying scale of deference the court should afford to administrative actions — with high deference
given to agency-enabled quasi-legislative (law-making) actions; and a low level of deference
given to agency interpretations of general law, i.e., law that is not specific to the agency, or law
that does not govern the agency.

“Unlike quasi-legislative regulations adopted by an agency to which the Legislature has
confided the power to ‘make law,” and which, if authorized by the enabling legislation, bind this
and other courts as firmly as statutes themselves, the binding power of an agency’s interpretation
of a statute or regulation is contextual: Its power to persuade is both circumstantial and
dependent on the presence or absence of factors that support the merit of the interpretation.” Id.
at’7.

“The appropriate degree of judicial scrutiny in any particular case is perhaps not
susceptible of precise formulation, but lies somewhere along a continuum with nonreviewability
at one end and independent judgment at the other. [Citation] Quasi-legislative administrative
decisions are properly placed at that point of the continuum at which judicial review is more
deferential; ministerial and informal actions do not merit such deference, and therefore lie toward
the opposite end of the continuum.” W. States Petroleum Assn. v. Super. Court, 9 Cal. 4th 559,
575-76 (1995) (Mosk, J, quoting from Shapell Industries, Inc. v. Governing Board, 1
Cal.App.4th 218, 232 (1991)).

Here, the Medical Board’s administrative actions rest primarily on its interpretations and
applications of the California Evidence Code, section § 1040; and the California Public Records
Act (Cal. Gov. Code 8§ 6250 et seq.). The Evidence Code is broadly applicable and entirely non-
specific to the Medical Board; and the Public Records Act binds the Medical Board as “any other,
state or local agency (Cal. Gov. Code § 6254(f)).” Since the Public Records Act is generally
applicable to any state agency, the Medical Board cannot be said to possess the “special
familiarity with satellite legal and regulatory issues” that it would from its own enabling
legislation, quasi-legislation, or the Business & Professions Code. Yamaha, 19 Cal. 4th at 11. As
that court noted, “An important corollary of agency interpretations, however, is their diminished

power to bind. Because an interpretation is an agency’s legal opinion, however ‘expert,” rather
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than the exercise of a delegated legislative power to make law, it commands a commensurably
lesser degree of judicial deference.” 1d.

Accordingly here, the Medical Board’s interpretations of the Evidence Code and the
Public Records Act should be independently judged at the low end of the deference scale.

V. ARGUMENT

(1) THE COURT SHOULD COMPEL THE MEDICAL BOARD TO RELEASE

ALL INFORMATION IN ITS POSSESSION REGARDING THE DEATH OF

AUDREY B. MURRAY (INCLUDING INFORMATION THAT WOULD

OTHERWISE BE CONTAINED IN REPORTS FILED PURSUANT TO CAL.

BUS. & PROF. CODE § 2240 AND 16 C.C.R. 1356.4) BECAUSE THIS

INFORMATION IS NOT PROPERLY PRIVILEGED TO RESPONDENTS OR

EXEMPT FROM DISCLOSURE.

In her three-pronged rejection of Petitioner’s request for information regarding the death
of his mother, Respondent Webb justified withholding Petitioner’s requests for information by
(1) claiming such information is exempt from disclosure under Cal. Gov. Code § 6254(f),
because, (2) she asserted, “[r]eports for the death of a patient are treated as complaints to the
Board, and will not be disclosed.” (Am. Pet., Exh. 9.) (The third prong of Webb’s justification,
the claim of privilege under Cal. Evid. Code 8 1040, will be analyzed in the second argument
below.)

As is discussed at length in the Amended Petition, incorporated by reference here,
Respondent Webb’s bases for denying Petitioner’s request for information are erroneous, and
therefore should be afforded no deference. By calling the reports requested by Petitioner
“complaints to the Board,” Respondent Webb illicitly places these documents under the ambit
the exemption described in Cal. Gov. Code § 6254(f). Contrary to this interpretation, nothing in
the language of Cal. Gov. Code § 6254 states that reports for the death of a patient “are treated”
as complaints to the Board — and thus exempt from disclosure. Nor do Cal. Bus. & Prof. Code 8
2240 or 16 C.C.R. 1356.4 contain any statutory language or annotations indicating that

information filed under them constitutes a “complaint” that is exempt from disclosure.
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Respondents fail to cite any authority indicating who, how or why such reports “are
treated” as complaints to the board, and thus falling under the exemption of Cal. Gov. Code §
6254(f). The case history is lacking any instance of a court “treating” such documents as
complaints to the Board, and thus, exempt from disclosure. Respondents’ claim of exemption
finds no support in the case record, and therefore it should not be allowed to stand in this case.

Furthermore, as analyzed in the Amended Petition, it strains logic to call reports for the
death of a patient “complaints to the board.” When a medical doctor files a report under Cal.
Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4, he does so out of a statutorily mandated duty,
not because he or she is “complaining” about anything to the Board. And certainly by filing such
reports, a doctor cannot logically be said to be “complaining” about himself, or even more
farfetched, complaining about his patient. Respondents’ “treatment” of these laws is self-serving
legal fiction, which should be afforded no deference by this court.

In its demurrers, the Medical Board denied the existence the particular records sought by
petitioner, Cal. Bus. & Prof. Code § 2240 (Report for Death of Patient) and 16 C.C.R. 1356.4
(Outpatient Surgery—Reporting of Death), which Petitioner believed were filed by Dr. James
Matchison regarding the death of Audrey B. Murray. Regardless of whether or not these
particular records exist, the Medical Board has never denied possession of the underlying
information that would be contained in these reports, including but not limited to “the
circumstances of the patient’s death.” 16 C.C.R. 1356.4(c).

At this point, whether or not these particular documents exist is irrelevant; it is the
underlying information that counts. Respondents do not deny possession of the underlying
information. Indeed, if the Medical Board did conduct an investigation into Dr. James
Matchison’s treatment of Petitioner’s mother, as the Medical Board claims, then it certainly
should have garnered information as to “the circumstances of the patient’s death,” and such
information would presumably include more than an empty conclusory statement, with no facts
or analysis. (Am. Pet., Exh. 9.)

Therefore, the underlying information that would otherwise be contained reports filed
pursuant to Cal. Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4 should be released to
Petitioner, in addition to all other information in its possession regarding Audrey B. Murray’s
medical condition, treatment and death.
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(2) THE COURT SHOULD WEIGH ALL OF THE INFORMATION SOUGHT BY
PETITIONER UNDER THE BALANCING TEST FOR A QUALIFIED
PRIVILEGE SET FORTH IN CAL. EVID. CODE § 1040, BECAUSE
RESPONDENTS ARE NOT ENTITLED TO AN ABSOLUTE PRIVILEGE.
California Evidence Code section 1040 creates two tiers of privilege “official information
... acquired in confidence by a public employee in the course of his or her duty”: (1) an
unqualified privilege, when “disclosure is forbidden by an act of the Congress of the United
States or a statute of this state”; and (2) a qualified privilege for all other official information. Id.

The gateway question, in order to establish an absolute privilege, is whether the
information sought for disclosure is prohibited by statute. The candidate here is Cal. Gov. Code §
6254, which states, “[TThis chapter does not require the disclosure of any of the following
records ... (f) Records of complaints to, or investigations conducted by, or ... any investigatory
or security files compiled by any other state or local agency for ... licensing purposes.”
[Emphasis added.]

By the statute’s plain language, it is clear that the exemption is permissive and not
mandatory. The statute does not say, for example, “Records of investigations conducted by any
state agency are privileged and must not be disclosed.” The statute provides no such blanket
exemption — as the Medical Board claims. Non-disclosure of such information, according to the
statute, is optional and discretionary. But the Medical Board, in abusing its discretion, has
misconstrued the law into affording it an absolute privilege; when instead, the qualified privilege
is the most appropriate standard.

In the context of discovery disputes, the California Supreme Court has affirmed the
application of a qualified privilege to exemptions under the Public Records Act. “Accordingly
the provisions of Cal. Gov’t Code 8§ 6254 of the Government Code cannot serve as a basis of
absolute privilege under Cal. Evid. Code § 1040 (b)(1), in circumstances such as those in the
case at bench.” Shepherd v. Super. Court, 17 Cal. 3d 107, 113 (1976). In the particular
circumstances of that case, the respondent public agencies (police department and district
attorney) refused the plaintiff’s discovery requests, and the plaintiff sought motions to compel.
The trial court denied the motions, but the Supreme Court remanded the case with a clarified
analytical framework for the qualified privilege. Id. at 127-8.
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In the present case, the Petitioner’s action for a writ of mandate is analogous to a motion
to compel or a subpoena duces tecum, as was the procedural situation in Shepherd. As such, the
same rules of Cal. Evid. Code § 1040 apply. Thus, Medical Board is not entitled to an absolute
privilege. Instead, it is appropriate to assess the information sought by Petitioner under the
qualified privilege, and weigh it accordingly.

Cal. Evid. Code § 1040(b)(2) sets out a balancing test, in which the court determines
whether “[d]isclosure of the information is against the public interest because there is a necessity
for preserving the confidentiality of the information that outweighs the necessity for disclosure in
the interest of justice.” 1d. Moreover, “[i]Jn determining whether disclosure of the information is
against the public interest, the interest of the public entity as a party in the outcome of the
proceeding may not be considered.” I1d. [Emphasis added.]

In weighing the public interest under § 1040(b)(2), when a death is involved, the court
favors releasing information to citizens and individuals, rather than granting secrecy to public
agencies and public officials. For example, in a wrongful death action against police officers, the
California Supreme Court held that the respondent district attorney’s claim of “public interest in
secrecy ... wholly fails”; and then the Court ordered a particularized balancing of each item of
information sought by the petitioner — the mother of a 14-year-old boy who had been shot and
killed by the police. Shepherd, Cal. 3d at 130. In a dependency action stemming from the death
of a child under petitioner father’s care, the appellate court vacated a decision granting the
respondent police agencies’ motion to quash petitioner’s request for forensic reports compiled by
those agencies. Michael P. v. Super. Court, 92 Cal. App. 4th 1036, 1048 (2001). In so doing, the
court weighed strongly in favor of the petitioner father’s interest in obtaining information
gathered by public agencies. Id. In another wrongful death action against the police, the
appellate court rejected the city’s claim of blanket privilege to deny documents sought by the
petitioner — the father of an 18-year-old man who had been shot and stabbed to death by a retired
officer. Dominguez v. Super. Court of L.A. Cnty., 101 Cal. App. 3d 6 (1980). In that case, the
court noted that determination of the public interest required consideration of the consequences
to the litigant of nondisclosure, as well as the importance of the information to the fair
presentation of the litigant’s case, the availability of the material to the litigant by other means,
and the effectiveness and relative difficulty of such other means. Id. at 12.
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Common to all of the cases quoted above is death — death by police shooting, death by
allegedly negligent child care, and an alleged murder under the color of law. Similarly here,
Petitioner’s action for writ of mandate arises from a death — the death of Petitioner’s mother
following a routine outpatient medical procedure. Death is the worst possible outcome of
surgery. But yet, Petitioner has received no explanation whatsoever for his mother’s death from
either the doctor or the Medical Board. Petitioner has no other means to obtain this information.

In light of the common law pattern favoring disclosure when a death is involved,
Petitioner asks the court to weigh all of the information sought by Petitioner and release it to

him.

(3) TO THE EXTENT THAT ANY OF THE INFORMATION IN THE

RESPONDENTS’ POSSESSION IS LEGITIMATELY PRIVILEGED TO THEM,

THIS INFORMATION SHOULD BE SEGREGATED, AND THE REMAINING

INFORMATION RELEASED TO THE PETITIONER.

The California Public Records Act provides that, “[e]xcept with respect to public records
exempt from disclosure by express provisions of law, each state or local agency, upon a request
for a copy of records that reasonably describes an identifiable record or records, shall make the
records promptly available ... Any reasonably segregable portion of a record shall be available
for inspection by any person requesting the record after deletion of the portions that are
exempted by law.” Cal. Gov. Code § 6253.

As analyzed above, Respondents improperly assigned themselves a blanket privilege and
wrongly classified ALL the information sought by Petitioner as exempt under Cal. Gov. Code 8§
6254(f). In doing so, Respondents failed to identify and release “any reasonably segregable
portion” of the records sought by Petitioner, as required by CPRA, and more broadly under the
Evidence Code.

If the Medical Board conducted an investigation into Audrey Murray’s medical
treatment, as the Respondents claim, then the Medical Board necessarily possesses information
regarding Audrey Murray’s medical condition. This information is privileged to the Petitioner,
Bruce Murray, as the beneficiary of his mother. This information is not privileged to the Medical
Board.
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The Medical Board may not assert a blanket privilege over all of the information in its
possession without parsing information that is either public or privileged to the Petitioner.

Therefore, the Respondents must be compelled to release this information.

(4) THE COURT SHOULD COMPEL THE MEDICAL BOARD TO RELEASE

THE INFORMATION SOUGHT BY PETITIONER IN THE SPIRIT OF THE

STATE CONSTITUTION, IL.E., TO PROVIDE ACCESS TO ‘THE PEOPLE’S

BUSINESS.”

Article 1, Section 3(b) of the California Constitution provides that “the people have the
right of access to information concerning the conduct of the people’s business, and, therefore ...
the writings of public officials and agencies shall be open to public scrutiny.” Cal. Const., Art. |
§ 3(b).

The Medical Board’s investigations of patient deaths are of vital importance to
consumers and to the public health of the people of California. The issue is one of life and death.
It is hard to imagine any other category of information more critical to “the people’s business.”
Therefore, in the spirit of the state constitution, all nonprivileged portions of such investigations
should rightly be made available to the public, and information that is privileged to the deceased
should be made available to the beneficiaries.

In the spirit of the California state constitution, the Medical Board should be compelled
to release the information the Petitioner seeks regarding the death of his mother.

(5) THE COURT SHOULD COMPEL THE MEDICAL BOARD TO RELEASE

THE INFORMATION SOUGHT BY PETITIONER AS A MATTER OF PUBLIC

POLICY WITH RESPECT TO THE MEDICAL PRACTICE ACT, THE

CALIFORNIA PUBLIC RECORDS ACT, THE CALIFORNIA EVIDENCE

CODE, AND THE CALIFORNIA STATE CONSTITUTION.

The public policy of this state, as enunciated in many sources, clearly favors openness,
transparency and accountability.

The Business & Professions Code sets forth the priorities of the Medical Board:
“Protection of the public shall be the highest priority for the Medical Board of California in
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exercising its licensing, regulatory, and disciplinary functions. Whenever the protection of the
public is inconsistent with other interests sought to be promoted, the protection of the public
shall be paramount.” Cal. Bus. & Prof. Code § 2001.1. However, in this case, by liberally
granting themselves a blanket exemption to the Public Records Act, the Respondents have put
their own interests first rather than the public interest. Thus, the Medical Board has acted
contrary to public policy and must be corrected.

In its own mission statement, the Medical Board fashions itself as the protector of
consumers and the keeper of its section of the Business & Professions Code: “The mission of the
Medical Board of California is to protect health care consumers through the proper licensing and
regulation of physicians and surgeons and certain allied health care professions and through the
vigorous, objective enforcement of the Medical Practice Act, and to promote access to quality
medical care through the Board’s licensing and regulatory functions.” http://www.mbc.ca.gov.
However in this case, by stonewalling the Petitioner, the Medical Board has made itself the
adversary rather than the advocate of the consumer.

California Evidence Code, section 1040 states that “in determining whether disclosure of
the information is against the public interest, the interest of the public entity as a party in the
outcome of the proceeding may not be considered.” However in this case, by cherry-picking
portions of the Evidence Code that are most convenient to itself, the Medical Board makes itself
the priority rather than the public.

The California Constitution states, “A statute, court rule, or other authority, including
those in effect on the effective date of this subdivision, shall be broadly construed if it furthers
the people’s right of access, and narrowly construed if it limits the right of access.” Cal. Const,
Art. | 8 3(b)(2). However, in this case, the Medical Board has done just the opposite: It has
broadly construed the Evidence Code in order to limit the right of access, and it has narrowly
construed the Medical Practice Act in order to classify and withhold broad categories of
documents — totally absent any legislative intent to do so.

The California Public Records Act states, “In enacting this chapter, the Legislature,
mindful of the right of individuals to privacy, finds and declares that access to information
concerning the conduct of the people’s business is a fundamental and necessary right of every
person in this state.” Cal. Gov. Code § 6250. However, in this case, the Medical Board has

MEMORANDUM IN SUPPORT OF MOTION FOR JUDGMENT ON WRIT - 11

Exhibit 15




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

treated access to information concerning the people’s business as optional and discretionary
rather than fundamental and necessary. Indeed, this case demonstrates that the Medical Board’s
practices are bureaucratically self-serving, and therefore contrary to law and public policy.

For all of the reasons stated above, Petitioner Bruce Thomas Murray respectfully asks
this court to issue a writ of mandate, ordering the Medical Board to release all of the information
in its possession regarding his mother’s medical condition, treatment and death. The

particularities of this request are as follows:

Q) All information, reports and statements acquired by the Medical Board regarding
Audrey B. Murray’s medical condition, treatment and death.

(i) All documents contained in MBC file number 800 2014 005263 that contain
information regarding the cause and circumstances Audrey B. Murray’s death.

(iii)  All statements made to the Medical Board by Dr. James Matchison and any other
third parties regarding Audrey B. Murray’s medical condition, treatment and death.

(iv)  All of the underlying information that would otherwise be contained in a report filed
with the Medical Board pursuant to Cal. Bus. & Prof. Code § 2240 and 16 C.C.R.
1356.4 regarding the death of Audrey Bevan Murray.

(V) If any information in these documents is legitimately and lawfully privileged to
someone other than Audrey B. Murray or her beneficiaries, or appropriately requires
redaction or in camera inspection, Petitioner requests that the Medical Board produce
an accompanying privilege log that (a) expressly makes the claim (b) with specificity
and particularity; (c) states on whose behalf the Medical Board is asserting the
privilege, and (d) describes the nature of the documents, communications, or tangible
things not produced or disclosed — and does so in a manner that, without revealing

information itself privileged or protected, will enable Petitioner to assess the claim.

Petitioner also prays for costs and fees, as so particularized in the Amended Petition, and for
any other relief this Court deems just and proper.
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Dated: November 17, 2016

Respectfully Submitted,

e VY

Bruce Thomas Murray, Esq.
Petitioner, in pro per
619-501-8556
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Bruce Thomas Murray, State Bar No. 306504

1931 E Street
San Diego, CA 92102
(619) 501-8556

Petitioner, in propria persona

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

BRUCE THOMAS MURRAY,
Petitioner,

vs.

MEDICAL BOARD OF CALIFORNIA;

KIMBERLY KIRCHMEYER, in her

capacity as executive director,

Medical Board of California;

KERRIE D. WEBB, in her capacity as

staff counsel, Medical Board of

California

Respondents

— - — — — e - e e e - e e e e e e = = — — — —

Case No.: BS158575

REPLY TO RESPONDENTS’
OPPOSITION TO MOTION FOR
JUDGMENT ON WRIT

Cal. Code Civ. Proc. § 1085

Hearing date: January 17, 2017
Hearing time: 9:30 a.m.
Department 82

Hon. Judge Mary H. Strobel
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SUMMARY

Petitioner Bruce Thomas Murray hereby replies to Respondents’ “Opposition to First

Amended Petition for Writ of Mandate and Motion for Judgment on Writ.”

ARGUMENT

I. STANDARD OF REVIEW - Low DEFERENCE

The appropriate standard of review in this case is independent judgment — at the low end
of the deference scale — based on the standard set forth in Yamaha Corp. of Am. v. State Bd. of
Equalization (19 Cal. 4th 1, 8, (1998)) and its progeny.

“The ultimate interpretation of a statute is an exercise of the judicial power ... conferred
upon the courts by the Constitution and, in the absence of a constitutional provision, cannot be
exercised by any other body. [Citation.] Courts must, in short, independently judge the text of the
statute, taking into account and respecting the agency’s interpretation of its meaning, of course,
whether embodied in a formal rule or less formal representation. Where the meaning and legal
effect of a statute is the issue, an agency’s interpretation is one among several tools available to
the court. Depending on the context, it may be helpful, enlightening, even convincing. It may
sometimes be of little worth.” Id., 7-8.

In their opposition memorandum, Respondents’ simply stack several boilerplate quotes
from non-applicable cases, with no analysis as to why the standards in those cases should apply
to this case. Resp’ts’ P. & A. in Supp. of Opp’n to 1st Am. Pet. and Mot. for J. on Writ, 4:7-28.
Based on the facts of this case, the standard in Respondents’ cited cases does not apply.

Here, Petitioner is challenging the Medical Board’s interpretations of law — specifically
the California Evidence Code, section § 1040; and the California Public Records Act (Cal. Gov.
Code 8§ 6250 et seq.). When a government agency makes determinations of law, especially
generally applicable law (i.e., not enabling legislation or agency-made quasi-legislation), the
courts afford a low level of deference to the agency’s interpretations of law. Yamaha, 19 Cal. 4th
at7.

Respondents have made no argument whatsoever for why they should receive a

deferential standard of review — perhaps because there is no good argument in support of this

REPLY TO RESPONDENTS’ OPPOSITION TO MOTION FOR JUDGMENT ON WRIT - 1

Exhibit 16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

position. Therefore, this court may appropriately independently judge the Medical Board’s

interpretations of law, because the facts of this case justify low deference to the Respondents.

Il. THE INFORMATION SOUGHT BY PETITIONER IS NOT SUBJECT TO A
BLANKET EXEMPTION; RATHER, IT IS SUBJECT TO DISCLOSURE UNDER
BOTH CPRA AND THE EVIDENCE CODE.

A. Respondents’ provide no valid basis for a blanket exemption under Cal. Gov.

Code § 6254, and thus the information that Petitioner seeks is disclosable.

The Public Records Act, section 6254, sets forth various categories of documents that
government agencies may withhold (but not “must” withhold): “[T]his chapter does not require
the disclosure of any of the following records ... (f) Records of complaints to, or investigations
conducted by, or ... any investigatory or security files compiled by any other state or local
agency for ... licensing purposes.” [Emphasis added.]

Here, Respondents’ opposition brief quotes only the first sentence of subsection (f), while
conveniently omitting both the first and last paragraphs of the statute, which clearly set forth a
permissive nondisclosure regime, not a mandatory one. As the appellate court explained, “The
exemptions from disclosure provided by section 6254 are permissive, not mandatory; they permit
nondisclosure but do not prohibit disclosure. [Citation.] The permissive nature of section 6254°s
exemptions is clearly evidenced by its last paragraph which states: ‘Nothing in this section is to
be construed as preventing any agency from opening its records concerning the administration of
the agency to public inspection, unless disclosure is otherwise prohibited by law.’”” Register Div.
of Freedom Newspapers v. Cnty. of Orange, 158 Cal. App. 3d 893, 905-06 (1984).

But here, Respondents simply conclude that “materials gathered in the course of an
investigation are exempt from disclosure” (Resp’ts’ Opp’n at 5:23), when in fact such materials
might — or might not — be exemptible, depending on the circumstances. Characteristically,
Respondents provide no factual analysis of the circumstances. Instead, they make only
conclusory assertions, based on fragmentary rule statements. Therefore, Respondents’ claim of

an “easy exemption” fails.
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B. Reports filed for the death of a patient (and the underlying information contained

in them) are not subject to an unqualified exemption under Cal. Gov. Code § 6254

or an absolute privilege under Cal. Evid. Code § 1040.

No rule requires the non-disclosure of information filed under Cal. Bus. & Prof. Code 8§
2240 (Report for Death of Patient) and 16 C.C.R. 1356.4 (Outpatient Surgery--Reporting of
Death). No authority — executive, judicial or legislative — supports the classification of such
documents as “complaints to the board” — and thus exempt from disclosure under Cal. Gov.
Code § 6254(f).

From the outset, the Medical Board has claimed “[r]eports for the death of a patient are
treated as complaints to the Board, and will not be disclosed,” as the Medical Board’s staff
counsel Kerrie Webb wrote in her Feb. 20, 2015 letter to Petitioner. Am. Pet., Exh. 9. [Emphasis
added.] Since then, the Medical Board has not advanced its basis for withholding information
much further than that. Tellingly, whenever Respondents discuss exemptions, they use the
passive voice:

e “Such areport is treated as a ‘complaint’ for an investigation by the Board. Resp’ts’

Opp’n at 7:5-6. [Emphasis added.]

e “This is an investigatory document, and the Board’s assertion that Outpatient Reports

of Death are exempt from disclosure is correct.” Id. at 7:11-12. [Emphasis added.]

Respondents cite no case law, no executive opinion and no legislation supporting the
“correctness” of its position. The only supporting “authority” Respondents put forth is a
declaration from a staff services manager, who states, “A report under section 2240, subdivision
(@), is deemed a ‘complaint’ by the Board.” Resp’ts” Opp’n, Exh. A, 2:17-18. [Emphasis added.]
Again, the staff services manager speaks in the passive, and cites no legal authority. Apparently,
the information Petitioner seeks is only “exempt” from disclosure simply because Respondents
say it is, and for no other reason. Respondents’ self-serving “treatments” of law should therefore

be rejected.

B2. The underlying information that would otherwise be contained in Cal. Bus. &
Prof. Code § 2240 and 16 C.C.R. 1356.4 is not subject to an unqualified exemption
under Cal. Gov. Code 8§ 6254 or an absolute privilege under Cal. Evid. Code 8§ 1040.
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Title 16 of the California Code of Regulations (16 CCR 1356.4) sets forth the elements of
what must be included in a Report for the Death of a Patient (Cal. Bus. & Prof. Code § 2240),
including, most critically, “the circumstances of the patient’s death.” Presumably, this portion of
the report would include more than, “Patient was treated; situations arose, and patient’s heart
stopped.”

In its opposition memorandum, Respondents deny the existence of the report(s) Petitioner
requested. Resp’ts’ Opp’n at 7:19. Respondents similarly denied the existence of such reports in
its demurrer. Resp’ts’ P. & A. in Supp. of Dem. to 1st Am. Pet. at 7:5. Respondents have never
explained why it is that they would deny the disclosure of non-existent documents, as
Respondent Webb did in her Feb. 20, 2015, letter to Petitioner. Am. Pet., Exh. 9. Mistakes were
made, perhaps.

At this point, whether or not these particular reports exist is irrelevant; it is the
underlying information that counts.* Respondents do not deny possession of the underlying
information that would be contained in the reports requested by Petitioner, including but not
limited to “the circumstances of the patient’s death.” 16 C.C.R. 1356.4(c). Indeed, if
Respondents did conduct an investigation into Dr. James Matchison’s treatment of Petitioner’s
mother, as they claim, then they certainly should have garnered information as to the
circumstances of Audrey Murray’s death.

Therefore, the underlying information that would otherwise be contained reports filed
pursuant to Cal. Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4 should be released to
Petitioner, in addition to all other information in its possession regarding Audrey B. Murray’s
medical condition, treatment and death. Such information is privileged to Petitioner, as the

beneficiary of his mother, not the Respondents.

! In the context of police investigations, Cal. Gov. Code § 6254(f)(1)-(3) makes this critical
distinction between specific records and the underlying information contained within them. These sub-
sections of § 6254(f) require law enforcement agencies to release certain information contained within
otherwise exempt reports. See Rackauckas v. Super. Ct., 104 Cal. App. 4th 169, 174 n.3, (2002):
“Subdivision (f) does require disclosure of certain information derived from the arrest and other
investigative records, but not the records themselves.” Also see Williams v. Super. Ct., 5 Cal. 4th 337, 348
(1993), which describes 8 6254(f) as “designed to provide access to information contained in law
enforcement investigatory records without, however, requiring disclosure of the records themselves.”
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C. Respondents repeatedly stonewalled Petitioner’s requests for information,

exhausting all administrative remedies and making this claim ripe for review.

In overruling Respondents’ demurrer, this court considered Respondents’ various
arguments and defenses pertaining to ripeness, finality and exhaustion of administrative
remedies. As the court concluded, “The FAP pleads facts showing that the first cause of action is
ripe and petitioner exhausted administrative remedies.” Decision on Dem. at 3.

Now, it appears, Respondents want to take a “second bite at the apple” on the issues of
ripeness and exhaustion of administrative remedies. In a breathtaking stretch of reason,
Respondents claim that because Petitioner specifically requested reports filed pursuant to Cal.
Bus. & Prof. Code § 2240 and 16 C.C.R. 1356.4, “and nothing more,” that somehow Petitioner
never requested information regarding the cause and circumstances of his mother’s death, as he
is now. Resp’ts” Opp’n at 7:5. As an informal fallacy, this argument assumes form over
substance — as if Petitioner requested only a form, and not the underlying information contained
in the form, i.e., “the circumstances of the patient’s death.” 16 CCR 1356.4.

Stretching it even further, Respondents assert, “Petitioner cannot contend that the Board
erroneously withheld this information from him after a CRA request because Petitioner did not
seek this information. Respondents did not have an opportunity to evaluate and respond to such a
request.” Id. at 8:8-11. This statement flies in the face of almost every communication Petitioner

had with Respondents, going back to his initial complaint to the Board:

“I am writing to ask your assistance regarding the death of my mother,
Audrey B. Murray, who died last June about 30 hours following an elective heart
procedure. The doctor, James C. Matchison, either can’t or won’t tell me what
caused her death ... Dr. Matchison lost a patient — my mother — and if he does not
know what caused her death, he really should if he is to continue operating on
patients.” Am. Pet. Exh. 1.

From day 1, Respondents knew exactly what type of information Petitioner was looking
for; they had every opportunity to evaluate his requests for information; and they had every
opportunity to respond. Instead, they stonewalled. Now they spin spurious arguments.

Respondents’ “second bite” at the apple must fail. Petitioner has exhausted his

administrative remedies, and his claim is ripe.
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C2. Petitioner has properly requested non-exempt and non-privileged information,

or information that is privileged to him, as the beneficiary of his mother.

Petitioner’s prayer for relief in his Amended Petition begins by asking the court to
compel the Medical Board to release “all information, reports and statements acquired by the
Medical Board regarding Audrey B. Murray’s medical condition, treatment and death.” Am. Pet.
at 15. The prayer then proceeds to filter out information that is “legitimately and lawfully
privileged to someone other than Audrey B. Murray or her beneficiaries, or appropriately
requires redaction or in camera inspection.” Id.

In its opposition brief, Respondents claim that Petitioner is making an unqualified request
for “the entire investigative file resulting from his complaint to the Board regarding the care and
treatment of Mrs. Murray by Dr. Matchison.” Resp’ts’ Opp’n at 8:7-8. Petitioner made no such
unqualified request. Respondents assume facts and statements not supported by the record, then
strike them down in a “straw man” argument. Respondents’ argument disregards both the
structure and substance of the Amended Petition. Accordingly, the court should disregard

Respondents’ fallacious arguments.

1. THE INFORMATION SOUGHT BY PETITIONER IS SUBJECT TO THE
BALANCING TEST FOR A QUALIFIED PRIVILEGE UNDER CAL. EVID.
CODE 8§ 1040(b)(2), BECAUSE RESPONDENTS ARE NOT ENTITLED TO AN
ABSOLUTE PRIVILEGE.

(A) Ripeness and Exhaustion
See 11(C) above.

(B) The information Petitioner seeks is not subject to any kind of blanket exemption

under Cal. Gov. Code 8 6254(f), and therefore it is proper to weigh this information

under the qualified privilege of Cal. Evid. Code § 1040(b)(2).

California Government Code 8§ 6254, subdivision (f), addresses information gathered by
state agencies for licensing purposes. Various subsections of the statute then hone in on specific
categories of information compiled by police agencies, specifying which information shall be

released notwithstanding the exemption.
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As the Court explained, “It is clear that the exemption is not literally ‘absolute.” In the
first place, subdivision (f), itself, requires the disclosure of certain specified information. In the
second place, section 6259 expressly authorizes the superior court, upon a sufficient showing, to
examine records in camera to determine whether they are being improperly withheld.” Williams
v. Super. Ct., 5 Cal. 4th 337, 346-47 (1993).

In its opposition brief, Respondents attempt to assign themselves an absolute exemption,
and here they do so by inappropriately invoking the police-specific subdivisions of § 6254(f)(1)-
(3). Resp’ts” Opp’n at 10:6-8. But if Respondents looked at these sub-sections more closely, they
would see that even the police to not get an absolute exemption. Therefore, because the
information Petitioner seeks is not absolutely exempt, it is subject to the balancing test of Cal.
Evid. Code § 1040(b)(2).

C. The interests of justice weigh strongly in favor of releasing information sought by
Petitioner because the issue concerns life and death, and Petitioner has no alternate
means of obtaining any explanation for his mother’s death.

The qualified privilege of Cal. Evid. Code § 1040(b)(2) sets out a balancing test, in which
the court inquires whether “[d]isclosure of the information is against the public interest because
there is a necessity for preserving the confidentiality of the information that outweighs the
necessity for disclosure in the interest of justice.” 1d. Moreover, “[i]n determining whether
disclosure of the information is against the public interest, the interest of the public entity as a
party in the outcome of the proceeding may not be considered.” Id.

In weighing the public interest under § 1040(b)(2), when a death is involved, the court
favors releasing information to citizens and individuals, rather than granting secrecy to public
agencies and public officials. Shepherd v. Super. Court, 17 Cal. 3d 107, 130 (1976); Michael P.
v. Super. Court, 92 Cal. App. 4th 1036, 1048 (2001); Dominguez v. Super. Court of L.A. Cnty.,
101 Cal. App. 3d 6 (1980).

The best Respondents can do to counter this clear pattern is to point out that the Petitioner
in this action is not a plaintiff in an action for damages, unlike the parties in the cases he cites.
Resp’ts’ Opp’n at 12:13. But then, Respondents cite no case in which a death is involved, and
then a survivor seeks information from a public agency, is denied, and then pursues a writ of

mandate. It appears that there is no such case on record. Therefore, it is appropriate to employ
REPLY TO RESPONDENTS’ OPPOSITION TO MOTION FOR JUDGMENT ON WRIT - 7

Exhibit 16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

analogical reasoning to the most similar cases available, as Petitioner has done. Based on the
pattern in the cases cited, the courts clearly favor disclosure over secrecy.

In weighing what it considers the public interest against disclosure, Respondents present
a parade of horribles: Disclosure of the type of information Petitioner seeks would have a
“chilling effect” on future investigations; doctors might refuse to cooperate; hospitals would be
less likely to provide the Board with information; members of the public would be afraid to
supply the Board with information “if their identities are public”; and patients, too, would shy
away. Resp’ts’ Opp’n at 12:22-28. Consequently, the Board would “not [be] able to fully assess
the full scope of the care and treatment of patients, as well as the circumstances surrounding
possible violations of the laws governing the practice of medicine.” Id. What Respondents’
syllogism really amounts to is the old bureaucratic saw, “If I have to do this for you, then I have
to do it for everyone,” i.e., they might actually have to lift a finger.

In assessing what it considers to be the Petitioner’s interest in disclosure, Respondents
fire off a “parade of dismissals™: If Petitioner really wants to get serious about getting some
information, go be a “litigant” (like the Plaintiffs in Shepherd, Michael P, and Dominguez); go
get “Mrs. Murray’s medical records and obtain[] an opinion as to the cause of her death.” 1d. at
12:12-18. In other words, go away.

Respondents close out their argument against disclosure by considering the interests of
doctors: “A licensee would also face embarrassment and damage to his reputation through
disclosure of a complaint, materials gathered in investigation and the accompanying opinions
and analysis of the complaint, even when no violations of the law has been found.” Id., at 13:11-
13. What Respondents fail to explain: How is an investigation that determines that a doctor has
performed according to the standard of care, has not breached his duty, has not caused harm —
how could this possibly be “embarrassing” or “damaging to his reputation”? The reasoning
doesn’t follow.

It is worthy of note that the Medical Board routinely releases information related to
complaints and investigations when disciplinary and enforcement action is taken, according to
the requirements of Cal. Bus. & Prof. Code § 803.1(a) and § 2227(b). What about all of the
possible chilling effects there? The potential of private patient information being disclosed? The
embarrassment to doctors? Inducement, innuendo and colloquium? Apparently, the Medical

REPLY TO RESPONDENTS’ OPPOSITION TO MOTION FOR JUDGMENT ON WRIT - 8
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Board has a way of dealing with these potential problems. And it could certainly reasonably deal

with Petitioner’s request here.

D. The public interest is served by disclosing the records Petitioner seeks.

The results of the balancing test are the same under Cal. Gov. Code § 6255 as under Cal.
Evid. Code § 1040: Respondents have not justified withholding the records Petitioner seeks, and
the public interest is best served by disclosure.

IV. RESPONDENTS HAD A DUTY TO ASSIST PETITIONER AND TO

IDENTIFY ANY SEGREGABLE PORTIONS OF THE RECORDS HE SOUGHT.

The California Public Records Act (CPRA) states, “Any reasonably segregable portion of
a record shall be available for inspection by any person requesting the record after deletion of the
portions that are exempted by law.” Cal. Gov. Code 8§ 6253. [Emphasis added.] Additionally,
Cal. Gov. Code § 6253.1 states that a public agency “shall ... (1) [a]ssist the member of the
public to identify records and information that are responsive to the request or to the purpose of
the request, if stated ... [and] (3) [p]rovide suggestions for overcoming any practical basis for
denying access to the records or information sought.” Cal. Gov. Code 8§ 6253.1(a).

In their opposition brief, Respondents reason that because documents requested by
Petitioner do not exist, Respondents had nothing to segregate. The trouble with this reasoning is,
when Respondents considered Petitioner’s request for these records, they rejected his request —
as if the records existed. If at that time Respondents had made the slightest effort to assist
Petitioner in any way, as § 6253 requires, perhaps they would have discovered the existence/non-
existence of these particular documents, and then the parties could have proceeded to the next
step in identifying the information sought by Petitioner.

Thus, in assessing Respondents’ duties under 8 6253 and § 6253.1, Respondents must be
estopped from denying the existence of individual records in order to escape responsibility.
Respondents have not denied possession of the information Petitioner seeks, regardless of the
particular title of any document containing this information, and Respondents must provide this

information accordingly.
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V. THE CALIFORNIA CONSTITUTION ENSHRINES THE RIGHT OF ACCESS

TO ‘THE CONDUCT OF THE PEOPLE’S BUSINESS.”’

Article I, Section 3(b) of the California Constitution provides that “the people have the
right of access to information concerning the conduct of the people’s business, and, therefore ...
the writings of public officials and agencies shall be open to public scrutiny.” Cal. Const., Art. |
8 3(b).

Petitioner’s case is supported by the state constitution, the common law and statute. The

court may find in Petitioner’s favor on all of these bases.

VI. PUBLIC POLICY FAVORS OPENNESS AND TRANSPARENCY

The California Constitution, the California Public Records Act, the Medical Practice Act
and the California Evidence Code all set forth a policy of openness and transparency in
government. Petitioner cites from all four sources in his Amended Petition. Respondents muster

no separate public policy arguments here. Resp’ts’ Opp’n at 15:4-9.

VII. COSTS AND FEES
If he prevails on his CPRA claims, Petitioner is entitled to costs and fees under Cal. Gov.
Code § 6259(d). Petitioner additionally claims fees pursuant to Cal. Code Civ. Proc. § 1021.5

(“private attorney general’) and/or the equitable private attorney fee doctrine.

CONCLUSION
For all of the reasons stated here, as well as in the Amended Petition and trial brief,
Petitioner requests that the court find in his favor and issue a writ of mandate compelling
Respondents to release the information that he seeks.
Dated: January 3, 2017

Respectfully Submitted,

@f‘“’b& W\u\«a
Bruce Thomas Murray, Esq.

Petitioner, in pro per (619-501-8556)
REPLY TO RESPONDENTS’ OPPOSITION TO MOTION FOR JUDGMENT ON WRIT - 10

Exhibit 16



User
Bruce Murray signature


O 00 N1 N W B W N =

I\Jn—lp—-r—ir—lw-ll—-‘r—lp—-r—lp—n
N R R BREREBNBEBEBLE I SE S L - o

SUPERIOR COURT OF THE STATE OF CALIFORNIA
CITY AND COUNTY OF LOS ANGELES

BRUCE THOMAS MURRAY, Case No. BS158575

Petitioner, | [PROPOSED]

V. JUDGMENT DENYING PETITION FOR
WRIT OF MANDATE
MEDICAL BOARD OF CALIFORNIA, ef | Trial Date: January 17,2016
al., Dept: 82

Judge: Hon. Mary H. Stroble
Respondents. | Action Filed: October 5, 2015

The Petition for Writ of Mandate of Petitioner, Bruce Thomas Murray, came on regularly
for hearing before the Honorable Mary H. Stroble, on January 17, 2016. Petitioner appeared on
his own behalf. Appearing on behalf of Respondents Medical Board of California, Kimberly
Kirchmeyer, Executive Director of the Medical Board of California, and Kerrie D. Webb, Staff
Counsel, Medical Board of California (hereinafter the "Board" or “Respondents™), was Kathleen

A. Kenealy, Acting Attorney General, by Peggie Bradford Tarwater, Deputy Attorney General.

Having reviewed and considered the pleadings and documents on file in this action, having

heard oral argument, and having taken the matter under submission, this Court hereby denies the
petition for writ of mandate, as set forth in its Minute Order re Hearing on Petition for Writ of

Mandate, which is attached hereto and incorporated herein.
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

I The Petition for Writ of Mandate filed in this action is denied.

2. Petitioner is not entitled to fees and costs, pursuant to Government Code section

6259, subdivision (d).

Dated: , 2017,

HON. MARY H. STROBEL
Judge of the Superior Court

LA2015603438

2 Exhibit 17
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NATURE OF PROCEEDINGS:
HEARING ON PETITION FOR WRIT OF MANDATE

Matter comes on for hearing and is arqued.

The court adopts its tentative ruling as the order
of the court and is set forth in this minute order.

Petitioner Bruce Thomas Murray {"Petitioner") seeks
a writ of mandate compelling Respondents Medical
Board of California; Kimberly Kirchmeyer, Executive
Director of the Medical Board of California; and
Kerrie D. Webb, Staff Counsel of the Medical Board
of California ("Respondents") to produce, pursuant
to the California Public Record Acts, all
information, reports, and statements acquired by the
Medical Board regarding the medical condition,
treatment, and death of Audrey B. Murray,
Petitioner's mother.

Statement of the Case

According to the first amended petition,
Petitioner is the son and beneficiary of Audrey
Bevan Murray, who died on June 5, 2013. (First
Amended Petition (FAP) "The Parties" | 1.)
Petitioner alleges that at approximately 8 a.m.,
June 4, 2013, Dr. James C. Matchison performed a
cardiac catheterization procedure on Audrey Murray.
(Id. "Facts" § 1.) Due to complications, the

MINUTES ENTERED
Page 1 of 22 DEPT. 82 01/17/17 :
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procedure was aborted. (Id. § 2.) At approximately
10 a.m., June 4, 2013, Audrey Murray was admitted to
the Torrance Memorial Medical Center Progressive
Care Unit for post-procedure recovery. (Id. { 3.)
She was discharged at 11:30 on June 5, 2013, but was
transported back to Torrance Memorial that same day
at 3:30 pm for emergency treatment and died shortly
thereafter. (Id. 99 6-7.)

On May 15, 2014, Petitioner filed a complaint
with the Medical Board, seeking an explanation and
cause for his mother's death. (FAP § 9, Exh. 1.)
Petitioner complained that Dr. Matchison "either
can't or won't tell me what caused her death."
{Ibid.) The personal representative of Mrs. Murray
provided the Board with authorizations for the
release to the Board of medical records. (Id. Exh.
2¢-2d.)

On October 10, 2014, Petitioner requested from
Linda Serrano, an enforcement analyst handling
Petiticner's complaint against Dr. Matchison, a cop
of Dr. Matchison's "Report for Death of Patient" /
"Outpatient Surgery - Reporting of Death" for Mrs.
Murray pursuant to Business and Professions Code
section 2240 and California Code of Regulations
title 16, section 1356.4. (FAP Exh. 4.) Petitioner
reiterated that request on December 15, 2014 and
January 21, 2015. (Id. Exh. 5-7.) Petitioner stated

= that he was trying to obtain "copies of the forms

% MINUTES ENTERED
. Page 2 of 22 DEPT. 82 01/17/17
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Dr. Matchison was statutorily required to file with
the Medical Board when my Mom died under his care.
These formg are Cal Bus & Prof Code § 2240 ---
Report for Death of Patient; and 16 CCR § 1356.4 -

Outpatient Surgery-Reporting of Death." (Ibid.) On
|January 21, 2015, Serrano stated in an email "we do
not provide copies of those reports." (Id. Exh. 7.)

On February 10, 2015, Petitioner sent to Kerrie
Webb, Esq., staff counsel for the Medical Board, a
formal CPRA request for the following documents: (1)
the Report of Death of Patient pursuant to Business
and Professions Code section 2240; and (2) the
Outpatient Surgery-Reporting of Death pursuant to
California Code of Regulations title 16, section
1356.4. (FAP Exh. 8.) Petitioner stated: "As the
son and beneficiary of my mother, I am entitled and
authorized to receive any otherwise privileged and
confidential information under Cal Bus & Prof Code
§2225(c) {2} ." {Ibid.)

On February 20, 2015, attorney Kerrie Webb of
the Medical Board responded to Petitioner's document
request, stating:

Unfortunately, the Medical Board of

California (Board) is unable to comply with
your request. Records of complaints to, and
investigations conducted by, state licensing

& agencies are not subject to disclosure

- MINUTES ENTERED
o Page 3 of 22 DEPT. 82 01/17/17
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pursuant to Government Code section 6254 (f).
In addition, records of complaints and
investigations of state licensing agencies
are privileged under Evidence Code section
1040. Reports for death of a patient are
treated as complaints to the Board, and will
not

be disclosed.

Please feel free to contact me if you have any
further questions. (FAP Exh. 9.)

On April 14, 2015, the Board, through Associate
Enforcement Analyst Linda Serrano, advised
Petitioner that it had completed its review of his
complaint against Dr. Matchison. The Board stated
that "it was the opinion of our consultant that the
treatment rendered did not constitute a violation of
the law as it relates to the practice of medicine."
The Board therefore closed the case. (FAP Exh. 10.)

Procedural History

On October 5, 2015, Petitioner filed a petition for
writ of mandate.

On November 23, 2015, Respondents filed a demurrer
to the petition,

= On January 7, 2016, before a ruling on the demurrer,

;: MINUTES ENTERED
5 Page 4 of 22 DEPT. 82 01/17/17
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Petiticoner filed a first amended petition.

On May 3, 2016, the court overruled Respondents'
demurrer to the amended petition.

On December 19, 2016, Respondents' filed an answer.

The court has received Petitioner's opening brief in
support of the petition, Respondents' opposition,
and Petitioner's reply.

Standard of Review

There are two essential requirements to the issuance
of an ordinary writ of mandate under Code of Civil
Procedure section 1085: (1) a clear, present and
ministerial duty on the part of the respondent, and
(2) a clear, present and beneficial right on the
part of the petitioner to the performance of that
duty. (California Ass'n for Health Services at Home
v. Department of Health Sexrvices (2007) 148
Cal.App.4th 696, 704.) "In general, when review is
sought by means of ordinary mandate the inquiry is
limited to whether the decision was arbitrary,
capricious, or entirely lacking in evidentiary
support." (Bunnett, supra at 849.)

Pursuant to the CPRA (Gov. Code § 6250, et seq.),
individual citizens have a right to access

i government records. In enacting the CPRA, the

E: MINUTES ENTERED
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California Legislature declared that "access to
information concerning the conduct of the people's
business is a fundamental and necessary right of
every person in this state." (Gov. Code, § 6250;
see also County of Los Angeles v. Superior Court
(2012) 211 Cal.App.4th 57, 63.) To facilitate the
public's access to this information, the CPRA
mandates, in part, that:

[E]ach state or local agency, upon a

request for a copy of records that reasonably

describes an identifiable record or records,

shall make the records promptly available
{Gov. Code § 6253(b).)

The CPRA defines "public records" submit to its
provisions as follows:

(e) "Public records" includes any writing
containing information relating to the conduct
of the public's business prepared, owned,
used, or retained by any state or local agency
regardless of physical form or
characteristics. "Public records" in the
custody of, or maintained by, the Governor's
office means any writing prepared on or after
January 6, 1975. (Gov. Code § 6252 (e).)

While the CPRA provides express exemptions to its
disclosure requirements, these exemptions must be

MINUTES ENTERED
Page 6 of 22 DEPT. 82 01f17/17
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narrowly construed and the agency bears the burden
of showing that a specific exemption applies.
(Sacramento County Employees' Retirement System v,
Superior Court (2013) 195 Cal.App.4th 440, 453.)

"Where ... purely legal issues involve the
interpretation of a statute an administrative agency
is responsible for enforcing, [the court]
exercise[s] [its] independent judgment, 'taking into
account and respecting the agency's interpretation
of its meaning.'" (Housing Partners I, Inc. v.
Dunican (2012} 206 Cal.App.4th 1335, 1343; see also
Yamaha Corp. of America v. State Bd, Of Equalization
(1998} 19 Cal.4th 1, 11.)

Analysis

First Cause of Action - Denial of Request under Gov.
Code § 6254

In the first cause of action, Petitioner alleges
that Respondents abused their discretion in denying
his CPRA request for a Report of Death of Patient
pursuant to Business and Professions Code section
2240 (a) . Petitioner specifically challenges the
Board's assertion that the report of death is a
complaint exempt from disclosure under Government
Code section 6254 (f).

&  |Documents Requested in Petitioner's CPRA Requests

7 MINUTES ENTERED
< Page 7 of 22 DEPT. 82 01/17/17
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Petitioner requested the following records from the
Medical Board: (1) the Report of Death of Patient
pursuant to Business and Professions Code section
2240; and (2} the Outpatient Surgery-Reporting of
Death pursuant to California Code of Regulations
title 16, section 1356.4. (FAP Exh. 4-8.)

Business and Professions Code section 2240(a)
provides: "A physician and surgeon who performs a
medical procedure outside of a general acute care
hospital, as defined in subdivision (a) of Section
1250 of the Health and Safety Code, that results in
the death of any patient on whom that medical
treatment was performed by the physician and
surgeon, or by a person acting under the physician
and surgeon's orders or supervision, shall report,
in writing on a form prescribed by the board, that
occurrence to the board within 15 days after the
occurrence."

California Code of Regulations, Title 16, section

1356.4, titled "Outpatient Surgery - Reporting of

Death, " sets forth the information required in the
reporting of a patient death pursuant to Business

and Professions Code section 2240(a). 1

In support of the opposition brief, Respondents
. submit the declaration of Ramona Carrasco, a Staff
= Services Manager with the Medical Board whose duties

~
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include "supervising and directing the activities of
Central Complaint Unit staff in the intake and
review of complaints received by the Board to
determine whether there has been a violation of the
statutes and regulations governing healing arts
licensees." Carrasco shows familiarity with the
Board's process for handling reports mandated by
Business and Professions Code section 2240(a).
(Carrasco Decl. {§ 1-2.)

Carrasco declares that she has searched the Board's
database and determined that there is no record of
receipt of a report pursuant to section 2240 (a)
relating to the death of Mrs. Murray filed by or on
behalf of Dr. James C. Matchison. She declares that
she is familiar with a complaint received by the
Board relating to the care and treatment of Mrs.
Murray by Dr. Matchison. She declares that she has
reviewed all materials received by the BRoard
relating to this complaint and that "no reports of
death, as set forth in Business and Professions Code
section 2240, are contained within the materials."
(Carrasco Decl. Y 4-5.) The foregoing evidence,
which has not been rebutted (see Reply 4), is
sufficient to establish that the Medical Board does
not have possession of a Report of Death submitted
pursuant to section 2240(a) or regulation 1356.4.

Petitioner's own allegations support this

F. |conclusion. A report of death is required under

~ | MINUTES ENTERED
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section 2240(a) when a physician performs a medical
procedure “outside of a general acute care hospital
... that results in the death of any patient on whom
that medical treatment was performed ." Regulation
1356.4, titled "Outpatient Surgery-Reporting of
Death," requires the physician to report, inter
alia, "the name and address of the outpatient
setting where the surgery was performed" and the
"the full name of each entity which licenses,
certifies or accredits the outpatient setting where
the surgery was performed and the types of
outpatient procedures performed at that setting."
Petitioner does not specifically allege or submit
evidence that Mrs. Murray underwent surgery in an
outpatient setting. Although the amended petition
does not clearly specify where the surgery occurred,
it is most reasonably interpreted to allege that the
surgery occurred at Torrance Memorial Medical
Center. (FAP p. 3.) Record releases were provided
by Mrs. Murray's representative for that facility.
(Id. Exh. 2c-2d.) Petitioner alleges that after
surgery, Mrs. Murray was transferred to the
hospital's Progressive Care Unit for recovery, not
that Mrs. Murray was transferred from an outpatient
setting. (FAP p. 3.) Petitioner, who has the burden
of proof, fails to submit any evidence that the
surgery at issue occurred at an outpatient setting.
Therefore, Petitioner fails to show that the Medical
Board would have within its possession a report
under section 2240(a).

‘MINUTES ENTERED
Page 10 of 22 DEPT. 82 01/17/17

COUNTY CLERK

Exhibit 17



SUPERIOR COURT OF CALIFORNIA, COUNIY UF LUS ANGELED

DATE: 01/17/17 DEPT. 82

HONORABLE MARY H. STROBEL JUDGE|| N. DIGIAMBATTISTA DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR

+o B. HALL C/A Deputy Sheritf|| B. JAMES CSR# 9296 Reporter
9:30 am B5158575= - Plaintiff : o o

Counsel IN PRO PER (x)
BRUCE THOMAS MURRAY
VS Defendant
MEDICAL BOARD OF CALIFORNIA ET Counsel PEGGIE B, TARWATER (X)

NATURE OF PROCEEDINGS:

Petitioner correctly points out that Kerrie Webb,
Senior Staff Counsel for Medical Board, did not
inform Petitioner in her February 20, 2015 letter
that a section 2240(a) report for Mrs. Murray did
not exist. (FAP Exh. 9; see Reply 4.) Rather, Webb
denied the CPRA request based on an exemption, as if
the report existed. (Id. Exh. 9.) If the report did
not exist, there was no reason for Webb to claim
that the report was exempt. As stated by Petitioner,
perhaps "mistakes were made." (Reply 4.) In any
event, Webb's response is not sufficient evidence
that the requested report under section 2240(a)
actually exists or is in the Board's possession.

In the alternative to their argument that the report
does not exist, Respondents assert that outpatient
reports of death are exempt from disclosure as a
complaint for an investigation by the Board. (Oppo.
5-8.) "California courts will decide only
justiciable controversies. The concept of
justiciability is a tenet of common law
jurisprudence and embodies '([tlhe principle that
courts will not entertain an action which is not
founded on an actual controversy....'" (Wilson &
Wilson v. City Council of Redwood City (2011) 191
Cal.App.4th 1559, 1573.) "The pivotal question in
determining if a case is moot is therefore whether
- the court can grant the plaintiff any effectual

e relief." (Ibid.) Here, the court cannot grant any

s MINUTES ENTERED
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effective relief with respect to the documents
requested, as they do not exist. Neither party shows
grounds for the court to exercise its discretion to
decide a moot case. (Santa Monica Baykeeper v. City
of Malibu (2011) 193 Cal.App.4th 1538, 1548.)

Courts generally do not issue advisory opinions.
(People ex ref. Lynch v. Superior Court (1970) 1
Cal.3d4 910, 912.)

Information and Documents Not Requested in
Petitioner's CPRA Requests

In his amended petition, Petitioner requests, inter
alia, "all information, reports and statements
acquired by the Medical Board regarding Audrey B.
Murray's medical condition, treatment and death";
"all documents contained in MBC file number 800 2014
005263" containing information about Mrs. Murray's
death; and all statements made by Dr. Matchison and
third parties regarding Mrs. Murray's death. To the
extent this information is privileged, Petitioner
requested that the Board produce a privilege log.
(FAP p. 15.)

In opposition, Respondents contend that Petitioner
did not exhaust his administrative remedies with
respect to this information and documents. 2 In
the alternative, Respondents contend that the
Board's investigative file ig exempt from disclosure
under Government Code section 6254 (f) and (k),

MINUTES ENTERED
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section 6255, and Evidence Code section 1040. (Oppo.
8-14.)

Exhaustion of administrative remedies is "a
jurisdictional prerequisite to judicial review."
(Cal. Water Impact Network v. Newhall County Water
Dist. (2008) 161 Cal.App.4th 1464, 1489.) "The
principal purposes of exhaustion requirements
include avoidance of premature interruption of
administrative processes, allowing an agency to
develop the necessary factual background of the
case, letting the agency apply its expertise and
exercise its statutory discretion, and
?dministrative efficiency and judicial economy."
Ibid.)

To facilitate the public's access to this
information, the CPRA mandates, in part, that:
"[E]ach state or local agency, upon a request for a
copy of records that reasonably describes an
identifiable record or records, shall make the
records promptly available...." (Gov. Code §

6253 (b} .)

The CPRA further provides as follows: "Each agency,
upon a request for a copy of records, shall, within
10 days from receipt of the request, determine
whethexr the request, in whole or in part, seeks
copies of disclosable public records in the
possession of the agency and shall promptly notify

MINUTES ENTERED
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the person making the request of the determination
and the reasons therefor." (Gov. Code § 6253 (c).)

Here, Petitioner's communications with Respondents
described only (1) the Report of Death of Patient
pursuant to Business and Professions Code section
2240; and (2) the Outpatient Surgery-Reporting of
Death pursuant to California Code of Regulations
title 16, section 1356.4. 3 (FAP Exh. 4-8.)
Liberally construing Petitioner's CPRA requests in
favor of Petitioner, the court cannot conclude that
Petitioner requested any other records or
information regarding Mrs. Murray's medical
condition, treatment and death; other documents from
the complaint file regarding her death; or
statements by Dr. Matchison or third parties. (FAP
Exh. 1, 4-8.¥

In reply, Petitioner argues that Respondents elevate
form over substance in contending that he failed to
exhaust administrative remedies. He admits that he
only specifically requested the Outpatient Report of
Death, but contends that his communications should
have been interpreted to request the "underlying
information" contained in the form, such as the
"circumstances of the patient's death." (Reply 5.)
Although Petitioner does not cite authorities on
point, the court notes case law suggesting that the
agency must consider the information that is being

it requested, not only the precise types of records.
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(Fredericks v. Sup. Ct. (2015) 233 Cal.App.4th 209,
217.) On the other hand, "a person who seeks public
records must present a reasonably focused and
specific request, so that the public agency will
have an opportunity to promptly identify and locate
such records and to determine whether any exemption
to disclosure applies." (Ibid.)

Petitioner's reply arguments about exhaustion fail
for several reasons. Because an Outpatient Report of
Death does not exist for Mrs. Murray, there is no
"underlying information" from that report. It is
true that regulation 1356.4 requires disclosure of
"(c) The date of the surgery; the name and address
of the outpatient setting where the surgery was
performed; and the circumstances of the patient's
death." That regulation, titled "Outpatient Surgery
- Reporting of Death," only applies where the
patient undergoes surgery in an outpatient setting.
As discussed, Petitioner submits no evidence that
Mrs. Murray's surgery occurred in an outpatient
setting.

To the extent Petitioner requests information about
the circumstances of Mrs. Murray's death or
statements made by Dr. Matchison that would be
included in other records in Board's possession,
Petitioner did not reasonably describe such records
or the information he now requests. ({(See FAP Exh. 1,

# |4-8.) While the agency must consider the

t: MINUTES ENTERED
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information requested, and not only the precise
records identified, Petitioner's CPRA requests did
not reasonably inform the agency that he was seeking
other information. The request for documents is
quite focused and specific - it did not seek
information generally regarding the cause of death
of Petitioner's mother. "I hereby request copies of
the following documents . .
2240 - Report for Death of Patient; 16 CCR § 1356.4
- Outpatient Surgery- Reporting of Death." (FAP,
the court concludes that
Petitioner has not exhausted his administrative
remedies with respect to the other information
requested in his petition.

. Cal. Bus & Prof Code §

In reply, Petitioner quotes at length from his May
15, 2014 letter to the Board. This letter is ' a
complaint about Dr. Matchison, not a CPRA request
for information. This is shown by the Board's
response dated May 23, 2014, and that Mrs. Murray's
representative submitted an authorization for
release of medical records, as requested by the
Board as part of the complaint process.
1-2b.) Moreover, Petitioner did not make reasonably
focused request for documents or information in this

(FAP Exh.

Given the breadth of information requested by
Petitioner in his writ petition that was not

e included in his CPRA requests, it would be

[
[

]
GED
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beneficial to administrative efficiency and judicial
economy for the Medical Board to address
Petitioner's CPRA requests for additional
records/information about Mrs. Murray's death in the
first instance.

The first cause of action is DENIED.

Second Cause of Action - Application of Evid. Code §
1040

In his second cause of action, Petitioner
contends that Respondents abused their discretion in
denying his CPRA request based on exemptions
contained in Government Code section €254 (k) and
Evidence Code section 1040. To the extent Petitioner
seeks the Outpatient Report of Death in this cause
of action or information from that report, his claim
is moot because the undisputed evidence shows that
this document does not exist for Mrs. Murray.

Both parties brief the court on their legal
positions on whether the Outpatient Report of Death,
1f it existed, would be exempt from disclosure
pursuant to the official information privilege under
section 1040(b) (2). As stated, with respect to the
Outpatient Report of Death, there is no justiciable
controversy because the record does not exist with
respect to Mrs. Murray. To the extent the parties

ot make these arguments with respect to other
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information about Mrs. Murray within the Medical
Board's files, Petitioner did not make a CPRA
request for such information/records and has not
exhausted his administrative remedies.

The second cause of action is DENIED.

Third Cause of Action - Failure to Properly Respond
under the CPRA

In his third cause of action, Petitioner alleges
that Respondent Webb erroneously classified the
information sought by Petitioner as exempt under
section 6254 (f). He also alleges that "by
inappropriately applying a blanket privilege to all
information sought by Petitioner, Respondent Webb
failed to identify and release 'any reasonably
segregable portion' of the records." (FAP p. 12.)
Petitioner contends that Respondents vioclated
Government Code section 6253.1. (Reply 9.)

Government Code section 6253.1 provides in relevant

part:
(a} When a member of the public requests
to inspect a public record or obtain a copy of
a public record, the public agency, in order
to assist the member of the public make a
focused and effective request that reasonably
& describes an identifiable record or records,
7 MINUTES ENTERED
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shall do all of the following, to the extent
reasonable under the circumstances:

(1) Assist the member of the public to
identify records and information that are
responsive to the request or to the purpose of
the request, if stated.

(2) Describe the information technology
and physical location in which the records
exist.

(3) Provide suggestions for overcoming
any practical basis for denying access to the
records or information sought.

(b) The requirements of paragraph (1) of
subdivision (a) shall be deemed to have been
satisfied if the public agency is unable to
identify the requested information after
making a reasonable effort to elicit
additional clarifying information from the
requester that will help identify the record
or records. [{]

(d) This section shall not apply to a
request for public records if any of the
following applies:

[1] (2) The public agency determines that

= the request should be denied and bases that

2 MINUTES ENTERED
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determination solely on an exemption listed in

Section 6254.
"Under Government Code section 6253.1, the [agency]
has the duty to respond to requests for disclosure
of the information in public records, including
assisting the requester in formulating reasonable
requests, because of the [agency's] superior
knowledge about the contents of its records."
(Community Youth Athletic Center v. City of National
City (2013) 220 Cal.App.4th 1385, 1417.)

Here, as discussed above, Petitioner's CPRA requests
were limited to (1) the Report of Death of Patient
pursuant to Business and Professions Code section
2240; and (2) the Outpatient Surgery-Reporting of
Death pursuant to Califeornia Code of Regulations
title 16, section 1356.4. (FAP Exh. 4-8.) The
evidence shows that these documents do not exist for
Mrs. Murray. As stated above, while the agency must
consider the information requested, and not only the
precise records identified, Petitioner's CPRA
requests did not reasonably inform the agency that
he was seeking other information. Under these
circumstances, Petitioner has not shewn a violation
of section 6253.1.

The third cause of action is DENIED.

Fourth and Fifth Causes of Action - Violations of

= Constitution and Public Policy

2 MINUTES ENTERED
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The alleged constitutional and public policy

viclations at issue in the fourth and fifth causes
of action are derivative of Petitioner's claims

discussed above. For the reasons already stated, the
fourth and fifth causes of action are DENIED.

Fees and Costs

action, he is not entitled to fees and costs. (Gov.

Because Petitioner has not prevailed in this

Code § 6259(d).)

Conclusion

1-

The petition is DENIED.

Section 1356.4 states that the report
ghall include the following information: " (a)
The patients' full name, address, date of
birth, social security number, medical record
number, and the physical location of the
medical record. (b) The full name, license
number, practice specialty and the American
Board of Medical Specialties certification or
certification by a board-approved specialty
board, if any, of the physician who performed
the surgery. (c) The date of the surgery; the
name and address of the outpatient setting
where the surgery was performed; and the
circumstances of the patient's death. (d) The

Page 21 of 22 DEPT. 82
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full name of each entity which licenses,
certifies or accredits the outpatient setting
where the surgery was performed and the types
of outpatient procedures performed at that
setting. (e) The name and address of the
hospital or emergency center to which the
patient was transferred or admitted. (f) The
date of the report and the full name of the
person who completed the report."

In the court's ruling on demurrer, the
court only addressed the ripeness of
Petitioner's CPRA request for the Outpatient
Report of Death.

It appears these are actually the same
docuTe?t, i.e. the report required by section
2240(a).

Respondent is to give notice and to prepare, serve
and lodge the proposed judgment within ten days. The
court will hold the proposed judgment ten days for
objections.
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[ am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States

Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On January 27, 2017, 1 served the attached [PROPOSED] JUDGMENT DENYING PETITION
FOR WRIT OF MANDATE by placing a true copy thereof enclosed in a sealed envelope in the
internal mail collection system at the Office of the Attorney General at 300 South Spring Street,
Suite 1702, Los Angeles, CA 90013, addressed as follows:

Bruce Thomas Murray Petitioner In Pro Per
1931 E Street

San Diego, CA 92102

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on January 27, 2017, at Los Angeles,

California. y N
S. Barshefski : ﬂﬂw[/)ﬁ%
S

Declarant ighature

LA2015601438
62272960.doc
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BRUCE T. MURRAY

1931 E Street ¢ San Diego, CA 92102 ¢ (619) 501-8556 ¢ murray@sagelaw.us
April 27, 2017

Kerrie Webb, Esq.

Staff Counsel

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Re: Request for records regarding the death of Audrey B. Murray, DOD June 5, 2013;
MBC control number 800 2014 005263

Dear Ms. Webb:

In accordance with the Information Practices Act! and all other applicable laws of this
state, please provide me with all information in the Medical Board’s possession regarding
Audrey B. Murray’s medical condition, treatment and the circumstances and cause(s) of
her death.

I am the beneficiary of my mother, Audrey B. Murray,? and I represent myself as such
here under the penalty of perjury. Accordingly, I am entitled to receive her personal,
confidential and privileged information under Cal. Civ. Code § 1798.24 et seq., Cal. Bus.
& Prof Code § 2225(c)(1), Cal. Health & Saf. Code § 123105(e)(4), et al.

Such information includes, but is not limited to the following:

1. All information, reports and statements acquired by the Medical Board
regarding Audrey B. Murray’s medical condition, treatment and death.

2. All documents contained in MBC file number 800 2014 005263 that contain
information regarding the cause and circumstances Audrey B. Murray’s death.

3. All statements made to the Medical Board by Dr. James Matchison and any
other third parties regarding Audrey B. Murray’s medical condition, treatment
and death.

Since the Medical Board has generated unique patient records “relating to the health
history, diagnosis, or condition” of my mother (Cal. Health & Saf. Code § 123105), I
consider the Medical Board to be a “health care provider” for the purposes of disclosure

1 Please see in particular, “[EJach agency shall permit any individual upon request and
proper identification to inspect all the personal information in any record containing
personal information and maintained by reference to an identifying particular assigned to
the individual within 30 days of the agency's receipt of the request for active records.” Cal.
Civ. Code § 1798.34.

2 Cal. Prob. Code § 24. Also see Los Angeles County Super. Ct., No. BS158575.
Exhibit 18



2

under Cal. Health & Saf. Code § 123110, i.e, “[A]ny patient representative shall be entitled
to inspect patient records upon presenting to the health care provider of a patient.”

In addition to the private and privileged information that I am entitled to receive as a
beneficiary, I also make this request for this information as a member of the public, under
the California Public Records Act (Cal. Gov. Code § 6250 et seq.) Thus, if the Medical
Board denies this request, or any portion of it, please also explain your basis for doing so
under Cal. Gov. Code § 6255. Furthermore, if you deny this request under any of the
other laws cited in this letter, please explain your basis for doing so under those laws.

Please note that this request should not be considered limited to the Information
Practices Act, the Health & Safety Code, the California Public Records Act or the other
laws cited here. Any other applicable state laws supporting this request should be
considered to be invoked. Conversely, if the Medical Board denies any portion of this
request, under any law or judicial decision, please cite to the applicable binding authority
supporting your denial.

Finally, if any information in the documents that I seek is legitimately and lawfully
privileged to someone other than Audrey B. Murray or her beneficiaries, or appropriately
requires redaction, please produce the redacted document(s) and an accompanying
privilege log that (1) expressly makes the claim (2) with specificity and particularity; (3)
states on whose behalf the Medical Board is asserting the privilege, and (4) describes the
nature of the documents, communications, or tangible things not produced or disclosed —
and does so in a manner that, without revealing information itself privileged or protected,
will enable me to assess the claim.

Thank you for your assistance.

Sincerely,

e Y\
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Business, Consumer Services, and Housing Agency — Department of Consumer Affairs Edmund G. Brown, Jr., Governor

MEDICAL BOARD OF CALIFORNIA
Executive Office

May 26, 2017

Bruce T. Murray
1931 E Street
San Diego, CA 92102

RE: Your Request for Records Regarding Audrey B. Murray, Control No. 800 2014 005263

Dear Mr. Murray:

In a letter, dated April 27, 2017, and received by the Medical Board of California (Board) on
May 1, 2017, you requested the following information, pursuant to the Information Practices
Act, Civil Code section 1798.34, and the Public Records Act, Government Code section 6250:

1. All information, reports and statements acquired by the Medical Board regarding
Audrey B. Murray’s medical condition, treatment and death.

2. All documents contained in MBC file number 800 2014 005263 that contain
information regarding the cause and circumstances of Audrey B. Murray’s death.

3. All statements made to the Medical Board by Dr. James Matchison and any other
third parties regarding Audrey B. Murray’s medical condition, treatment and death.

Response to Request for Records. Category 1- All Information, Reports and Statements

Acquired by the Medical Board Regarding Audrey B. Murray’s Medical Condition,
Treatment and Death

The Information Practices Act prohibits an agency from disclosing any personal information in a
manner that would link the information disclosed to the individual to whom it pertains unless the
disclosure falls within a particular category set forth in Civil Code section 1798.24. As relevant
here, Civil Code section 1798.24, subdivision (g), provides that information may be produced
pursuant to the California Public Records Act. The records sought in Category 1 are exempt
from disclosure under the Public Records Act.

A. Investigative Information
The records described in Category 1 are investigative materials that are exempt from disclosure.

Government Code section 6254, subdivision (f), exempts from disclosure records gathered
during the course of an investigation as follows:
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Bruce T. Murray
May 26, 2017

Page 2

“Records of complaints to, or investigations conducted by, or records of intelligence
information or security procedures of, the office of the Attorney General and the
Department of Justice, the Office of Emergency Services and any state or local police
agency, or any investigatory or security files complied by any other state or local police
agency, or any investigatory or security files compiled by any other state or local agency
Jor correctional, law enforcement, or licensing purposes.” (Emphasis added.)

Subdivision (f) further provides that “nothing in this division shall require the disclosure of that
portion of those investigative files which reflect the analysis or conclusion of the investigating
officer.”

The Board, as the physician’s and surgeon’s licensing agency, is authorized to investigate and to
take action against its licensees for the purpose of public protection. The Board is tasked with
investigating complaints, whether the complaints are from consumers or received by other
means, such as through mandatory reporting. In addition, the Board is responsible for
commencing disciplinary actions when warranted. (See Bus. & Prof. Code §§ 2001.1, 2004,
2220, 2220.5.) Investigative files created in the course of investigations are, therefore, exempt
from disclosure.

Further, disclosure of information gathered during the course of the investigation would
endanger the successful completion of investigations.

Investigative records do not lose their exempt status due to a failure to prosecute, or the close of
an investigation. (Dick Williams v. Superior Court (1993) 5 Cal.4th 337, 354-355 [While there
may be reasons of policy that would support a time limitation on the exemption for investigatory
files, such a limitation is virtually impossible to reconcile with the language and history of
subdivision (f).].)

B. Official and Privileged Information

The records requested in Category 1 consist of official information that is exempt from
disclosure pursuant to Government Code section 6254, subdivision (k), and Evidence Code
section 1040. It is obtained by the Board in the scope of its duties to investigate complaints to
determine whether there has been a violation of the law and to determine whether disciplinary or
other action is warranted. (See Bus. & Prof. Code §§ 2001.1, 2004, 2220, 2220.5.) Information
obtained through the course of the investigation remains confidential unless and until
disciplinary proceedings are initiated. (See Bus. & Prof. Code, § 2225, subd. (a).) Complaints,
any explanatory statements by a physician, or offers of mitigating evidence are kept in
confidence in a licensee’s central file. If no action is taken on a complaint or if the complaint is
found to be without merit, the file is purged. (Bus. & Prof. Code § 800.)

Exhibit 19
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Bruce T. Murray
May 26, 2017

Page 3

Disclosing the requested information would have a chilling effect on the Board’s ability to
complete investigations and protect the public. The public interest in non-disclosure clearly
outweighs the public interest in disclosure here. Licensees are not likely to provide explanatory
information if such information becomes public. Without these explanations, the Board is not
able fully to assess the full scope of the care and treatment of patients, as well as the
circumstances surrounding possible violations of the laws governing the practice of medicine.
Members of the public, health care institutions, and other possible complainants are less likely to
provide the Board with information if their identities are public. “The prospect of public
cxposure discourages complaints and inhibits effective enforcement.” (City of San Jose v.
Superior Court (1999) 74 Cal. App. 4th 1008, 1020 (citations omitted).) Patients, too, are less
likely to share confidential medical information for purposes of investigation with the risk that
the information will be publicly shared. Further, requiring disclosure of investigative materials
would not result in a disclosure to only those members of the public or to individuals by whom
the information is sought. The information would potentially become available to the public at
large. (/d, atp. 1018.)

. Public Interest

Government Code section 6255 “allows a government agency to withhold records if it can
demonstrate that, on the facts of a particular case, the public interest served by withholding the
records clearly outweighs the public interests served by disclosure.” (County of Santa Clara v.
Superior Court (2009) 170 Cal. App.4th 1301,1321.) As stated above, the public interest in non-
disclosure of the records gathered in the course of the Board’s investigation outweighs the public
interest in disclosure.

D. Deliberative Process

The deliberative process privilege exempts from disclosure materials that would expose an
agency’s decision-making process in such a way as to discourage candid discussion within the
agency and thereby undermine the agency’s ability to perform its functions. Even if the content
of a document is purely factual, it is nonetheless exempt from public scrutiny if it is actually
related to the process by which policies are formulated or, if it is inextricably intertwined with
policymaking processes. (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325.) Records
that reveal deliberative processcs are protected through application of Government Code section
6255. Here, records concerning the decision-making relating to the course of an investigation
are covered by the deliberative process privilege and, therefore, absent special circumstances
would be exempt from disclosure under Government Code section 6255.

E. Beneficiary Interest

You have indicated that, as a beneficiary, you are entitled to the personal information of Audrey
Murray.
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Bruce T. Murray
May 26, 2017

Page 4

Civil Code section 1798.24, subdivision (c), allows disclosure of personal information to a “duly
appointed guardian or conservator of the individual or a person representing the individual if it
can be proven with reasonable certainty through the possession of agency forms, documents or
correspondence that this person is the authorized representative of the individual to whom the
information pertains.” The Board is in possession of certified medical records relating to the
care and treatment of Audrey Murray, which were obtained through releases executed by Ms.
Murray’s trustee, Peter Murray. At this time, the Board lacks sufficient documentation that the
Board is authorized to release personal information to you, as opposed to Ms. Murray’s trustee.
Should such documentation be produced, the Board will evaluate the documentation to
determine whether release of this personal information is permitted.

You have indicated that the Board is authorized to release information pursuant to Business and
Professions Code section 2225, subdivision (¢)(1). That section allows the Board to inspect
medical records of a deceased patient without the authorization of a beneficiary or personal
representative after making reasonable efforts to contact the beneficiary or personal
representative and absent a refusal of consent. This section allows for the gathering of evidence
in a confidential investigation, but does not allow the Board to disseminate that information.

You have also indicated that the Board is a health care provider and thus must permit inspection
of records pursuant to Health and Safety Code section 123105 and 123110. The Board is not a
health care provider, but rather a heath care oversight agency charged with protecting the public
through its licensing and disciplinary authority over physicians and surgeons. (Bus. & Prof,
Code, §§ 2001.1, 2004, 2234.) As such, it may not disclose personal information without the
presence of a condition provided in Civil Code section 1798.24, as set forth above.

F. Records Produced

Without waiving the above objections, the Board is providing to you, pursuant to your request
the following information.

1. Complaint to the Board provided by you.

2. Correspondence between the Board and you relating to the obtaining of
authorizations for release of medical information and the corresponding
authorizations, correspondence between you and the Board re the progress and
conclusion of the investigation.

G. Privilege Log

You have requested that the Board provide a privilege log as to those documents not produced by
the Board. Under the Public Records Act, government agencies are not obligated to provide a
privilege log or list of every record withheld along with a statutory justification for withholding.
(Haynie v Superior Court (2001) 26 Cal.4th 1061, 1074.)
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Bruce T. Murray
May 26, 2017
Page 5

Response to Request for Records, Category 2 — All Documents Contained in MBC File
Number 800 2014 005263 that Contain Information Regarding the Cause and

Circumstances of Audrey B. Murray’s Death

As to the request for records in Category 2, the Board responds by incorporating the same
responses as those provided relating to Category 1.

Response to Request for Records, Category 3 — All Statements Made to the Medical Board
by Dr. James Matchison and any other Third Parties Regarding Audrey B. Murray’s

Medical Condition, Treatment and Death

As to the request for records in Category 2, the Board responds by incorporating the same
responses as those provided relating to Category 1.

Please feel free to contact me if you wish to discuss this matter further.

Sincerely.

Kerrie Webb
Senior Staff Counsel

Encl.
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Board:

License Type:

Complaint Number:

Incident Date:

Oniine Complaint Summary

Medical Board of Callfoernia
Physician's and Surgeon's
8002014005263

06/04/2013

Page 1 ol 4
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Description: Bruce T. Murray
1931 E Street
8an Diego, CA 92102
619-501-8556
www.sagelaw.us
murray@sagelaw.us

The Medical Board of California
Sacramento, CA 95815

Dear Sir or Madame:

1 am writing to ask your assistance regarding
the death of my mother, Audrey B. Murray,
who died last June about 30 hours following
an elective heart procedurs. The doctor.
James C, Matchison, either can't or won't tell
me what caused her death.

My mother was B6 and suffering from chronig
obstructive pulmonary disease, At the time
of the procedure, Dr. Matchison gave her
about two years to live, but she only made it
30 hours into her assessed time period,

On June 11, 2013, | spoke with Dr Matchison
pver the phone regarding my mother's death.
He told me, "l don't know what caused her
precipitous dacline AALA AR AAAAAA AL
have 11¢ great axplanation for what
happenod.”

i need bettar than that.

. Matchisun lost a patient - my mother -
and If he does not know what causa? har
death, he really should if he Iz to coontinue
operating on patients,

‘There may be a perfectly good expianation
for what happened. Dr. Matchison may not
hava been negligent all. But his non-
explanation gets me nowhere closer to the
truth; and unfortunately, California medical
malpractice law provides me with no legal
leverage to encourage a better expianation.
If indeed Dr. Matchison has no idea why he
lost a patient, 1 think he owes an answer not
only to me, but aleo te his medical peers.

Thank you for your assistance.
Bruce T. Murray

Copied below are my own notes of my
mother's final 30 hours, based on the
medical reporis:

Performing physician:

Dr. James G. Matchison

2841 Lowmita Bivd, sulte 235 Exhibit 19
Torrance, CA 90505-5111
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Page 3 of 4

License number: ADBDET7926

Glai13

10 a.m. Cardiac Catheterization procedure by
Dr. James C. Matchison

Elective right and left heart catheterization
performed for assessment of aortic valve
stenosis,

She is given local anestheatic Lidocaine,

First attempted to go in through right internal
jugular vein.

Doctor discoverad she had "severe
hypovolemia.”

So went in through right femoral vein.

Right heart catheter removed, and attention
tumed to right radiai artery acsess.

Catheter used t0 cannuiate lefl main and
right coronary artery.

Procedure was complicated by transiant
hypotension sesondary to dehvdration and.
txversadation.

{iven dopamine. ; _
Attempted {0 crozs asortin vaive, i "ssortic
ralve was not srossed."

Right seapudar (shouldar) onée S unkug a2,
siiology [caus:} “haveloe: grncaddure
aborbed. '

Procedirs caused nas o Lecoing
nypotenstiive, s4 shs is admitted 1o hospitad
avernight.

8513

11:39 a.m. Discharged from hospitsl
recovery; brother Bill brings Mom homae,
She continues to experience shoulder pain;
{he pain grows maore acute.

3:18 p.m. Bill brings her to the emergency
room at Torrasice Memorial.

3:30 p.m. Arrives at emergency room.

4 p.m. Respiratory arrest. Approximately 30
hours after procedure.

“Cardiopulmonary arrest secondary to
chronic obstructive pulmonary disease.”

- Dr. Eliza Anhalf, emergency room
physician.

Theories of possible causes of death:

1. The cardiac catheterization procedure was
negligently performed.

2. Mom was improperly selected for this
procedure; the doctor did not adequately

screen her; did not know of her underlying
condition; she was toc weak to undergo this
typs of procedure. Exhibit 19
3. Over-sedation - negligent anesthesia.
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Respondent
License Type:

First Name:
Second Name:
Last Name:
Gender:
Address:

Phone Number:
Extension:
E-mail Address;

Complainant
_ First Name:

Second Name:
Last Name;
Gendar:

Address:

Phone Number:

Extension:

E-mail Address;

Pege 4 ol 4

5. None of the above:

- She would have died anyway at this
particular time despite the procedure.

- Regardless of this procedure, she would
have died anyway at this particular time,

- The procedure was not sufficlent to trigger
her death at this particular tirhe, and the
procedure was not a necessary condition for
her death.

Physician's and Surgeon's
James

C.

Matchison

M

2841 Leomita Bivd, suite 238

. Torrance, GA

B0505-5141

U

(310) 22224

Bruge

Thomas
Murray

M

1931 E Street
San Diego, CA
92102

Us
619-501-8556

murray@sagelaw.us
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BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY - Dapariment of Consuer Affairs EDMUND G, BROWN JR., Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

April 14, 2015 L

Bruce T. Murray L g
1931 E. Street
San Diego, CA 92102

Re: James Matchison, M.D.
Control Numbeér: 800 2014 005263

Dear Mr. Murray; e

The Medical Boad of California has completed its review of your complaint against Dr.-James
Matchison, - -

As a licensing agency, the Board has the authority to ensure that its licensees abice by the
provisions of the California Business.and Professions Code. . Your complaini and all roicvant
medical records were reviewed by the Board’s Medical Consuliant, It wag the epintou of vus .
“ “consultant that the treatment rendered did not constitute a violation of the taw.ag it relates tothe .. i - -
practice of medicine. Therefore, the Board is unable to proceed with further action and hus
closed its-case in this matter,

Thank you for contacting the Medical Board of California.
Sincerely,

(s

Linda Serrano
Associate Enforcement Analyst

Control Number: 800 2014 005263
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BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY - Deparmient af Consumer Affuirs EDMUND G, BROWN JR., Goversior
S e e ——

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

January 15, 2015
'BRUCE THOMAS MURRAY " e
1931 E STREET AN

-SAN DIEGO, CA 92102

" “Dear BRUCE THOMAS MURRAY:

.- This letter is to update you on the status of your complaint. ﬁlﬂd wrth our. ofﬁcu Apainst--
Dr JAMES CHRISTOPHER MATCHISON, - .

PR

'We have received all records and documentation required for & thotongh review of your -
complaint. These documents were forwarded to our medical consuliant for rev iew and
_ evaluation. Please see the enclosed bmt.hure fm" information on the medical consultant review
" "-process
e You will be notified in writing of the results of the ‘medieal consultant's review.
- Thank you for your cooperation and patience,

L _Sihéerely,

Linda Serrano
Associate Enforcement Analyst
(916) 576-3231

Control Number: 800 2014 005263
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2005 Evergreen Street, Suite 1200, Sacramento, CA 95815-3831 « (916) 263-2528 » FAX: (916) 263-2435 « www.n-lbc.ca.gov

i ‘51




(

Serrano, Linda@MBC

== S
om: Serrano, Linda@MBC
Sent: Wednesday, October 08, 2014 9:29 AM
To: 'murray@sagelaw.us’
Subject; Control No, 800 2014 005263 Status
Hello Bruce,

| received your call where you wanted confirmation that we had received all the documents we requested, yes and
thank you. The case is belng processed. | will keep you infarmed of future status of your case via letter.

Respectfully,

Linda Serrano

Assoclate Enfarcement Analyst
Medical Board of Californla

2005 Evergreen Street Suite 1200
Sacramento, CA 95815

(916) 576-3231 P

(o186} 263-2435 F

R C.onﬁdentmhty Notice: This e-mail message, including any attachiments, is for the sole use of the irtended:
. recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure -
. or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and

= desfioyall copies of the original message,***
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Serrano, Linda@MBC

From:
a2nt:

[ M

Subject:

Follow Up Flag:
Flag Status:

NDear Linda,

Bruce T. Murray <murray@sagelaw.us>
Monday, December 15, 2014 1:39 PM
Serrano, Linda@MBC

Re: Control No. 800 2014 005263 Status

Follow up
Flagged

. | was hoping to get copies of Dr. Matchison's § 2240 and § 1356.4 forms before Christmas. Would this be possible?

Best regards,
* Bruce Murray

Cal Bus & Prof Code § 2240 -- Report for Death of Patlent
16 CCR § 1356.4 - Outpatient Surgery-Reporting of Death

On 10/8/2014 9:29°AM, Serrano, Linda@MBC wrote:

Hello Bruce, -

| recelved your call where you wanted confirmation that we had received all the documents we

requested, yes and thank you. The case is being processed. | will keep you informed of future status of
your case via letter.

" Respectfully,

Linda Serrano

Associate Enforcement Analyst
Medical Board of California

2005 Evergreen Street Suite 1200
Sacramento, CA 95815

(916) 576-3231 P

(916) 263-2435 F

*** Confidentlality Notice: This e-mail message, including any attachments, is forthe sole use of
the intended recipient(s) and may contain confidential and privileged information, Any
unauthorized review, use, disclosure or distribution is prohiblted. If you are notthe intended
recipient, please contact the sender by reply e-mail and destroy all copies of theorigindl
message. ***

*** Confidentiality Notice: This e-mail message, including any attachments, is for the ole use
of the intended recipient(s) and may contain confidential and privileged information, Any
unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended

Exhibit 19
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Peter B Murray
5 Patrina Circle

Laguna Niguel, CA 92677
peter@peterbmurray.com
949-636-2352 Cell

September 9, 2014

Re: Audrey B Murray

To whom it may concern, :

I Peter B Murray am the successor trustee of the Audrey B Murray estate. If you have any

queshom regarding this request you may contact my brother Bruce T Mutray.or myself.
Thank ym1 for your assistance,

Peter B Murray, trustee 1’9’.

%
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MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Streel, Suite 1200, Sacramento, CA 95815

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

Patient Name: Date of Birth: l Date of Death:
Audrey B. Murray Sjl\[l‘[ﬂ_'} g C:/S:/J‘E':lf)
 Medical Record Number: Control Number:

(If known)
L DB 2\ 18002014 005263

I, the undersigned hereby authorize:
Physician/Facility: Tormace M@Maﬂﬂd MQ d nm\ C;g,r&t? i
Address: 2B ot b BAA.

City/State/Zip Code: 1 ortaunce QA ASS CDS
Phone Number: 3.2~ B __SQ\Q" ﬂ\l‘f} lreatmem Date(s) &l

This meadical 1elan @ ; adudes, angandsll de
ArEageaeatr TECAS S u:ﬁ”ﬁ' 3 il O prpg i e e

to disclose medical records in the courss of mv i aghosic and treatment to the Mtﬂxw s8]

Board of Ca lfﬂrnia, Enforcement Program, a Lealthgare OVngi‘“r‘ apm»g :
disélosars of records authorized herein. is required for otfinie] vsa,dnchiding @
and possible administrative and/or criminal proceedings repaeding any ml SERLEN

of'the State of California. This authorization shall remain vaiid for thee s vears Fow § 'dvr; 3

of signature. A copy of this authorization shall be a3 valid zs the original. | unfleut ,.d
that I have ihe right to receive a copy of this authorization it requested bv me, T JJld”"‘ st
that I have a right to mevoke this authorization by sending written neification to the Medical

Board of California at the sbove address. My written revocation wilt be :.ﬁﬂ-cuvs. upln . N

receipt by the Medical Board of California but will not be effective to ths- r"x‘tm-t that such.
persons have acted in reliance upon this Authori ization, T undzrstand that the récipient of m‘y
inforration is not a health plan or health care provider and the released mf'rm:(mhon may nn”
longer be protected by federal privacy regulations.

Patient Signature: Date

or: %ﬁ Z/Z""’} _‘:,\.r-,:,r_ass«.mmsaﬁi‘f -~

Rorew 8. Moanny Legal Representa@w! Reiationship Date

NOTE: Failure by a physician, podiatrist, or health care provider to provide the requested records within 15 days, or a health care
facility within 30 days, of receipt of this request and authorlzation may constitute a violation of Section 2225.5 of the Medical
Practice Act and may result in further action by the Board.
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MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2003 Evergreen Street, Suite 1200, Sacramento, CA 95815

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

Patient Name: Date of Birth: | Date of Death:
Audrey B. Murray s 5'/1 lj I127% 6/5 2013
Medical Record Number: Control Number: '
(If kno 3). 800 2014 005263
Ha )= | :
I, the undersigned hereby anthorize: . o L L

. -_Physmmn/Facxhly Oe James C W{- - L\ s g JE:? :
!tddress Qf?j’ N Lo -\~€1 & vA ::xu.,+e_ ‘,’I ;,523"

hone Number .3 lC’ -""l ’fg"f ! cgcxﬁ Treamwnt Dale(s) &/ "f

0 €. {ng ﬂc__L 5r @ ﬁ.ﬂ 4::&.‘1
Yo @ ke e,
" to. msﬂme medical records’in the course of tmy dmgnoqls rxm’ h*eam ent to the’ Mu.’iu:'ai Bom a

- of C@fhi‘m nin, Enforcement Prograim, a healthcare ovets -i‘_,jl“ azgdcy. Fhisdisclosurzaf
ik &, r.u.ﬂnrmze.d herem is re.,qmre.:( far of“'v 2l use, rzmmdmg nwf*sn:taﬁm; uﬁ%}x&s&ﬁ’m

5 repcive 8 copy of this authonzatmn 1f mqw*sted by. mie.- undvmmﬂd Ihﬂ‘t 't hmr&a riz,l’it e
rgvoke this authorization by se-ndmgwn tten notification i the Medlarﬂ ‘Board-of Califoriia aty.
the above address. My written revégation will.be effectivé & upoi feceipt by the Medicer Board- -
~f California but will not be effective to'the extent that such personshave’ asted in-veltance upbn
““thig Authorization: 1 understand thaf the recipient of my mfonnutmn is not & healthoplan or.

4" 7 health care provider and the released information may no tonger be.pr Gtﬂ’ tecby federal pnva G?f

regulations.
Patle.nt Sl ?.:—; | ) Date _ _A
L Ll Looecassee THnereh. . g=-JH
P«:‘\‘Dﬂ— & f"\ucbﬂ-ﬂ’( Legal Represen@ke : Relationship -~ Date -

NOTE: Failure by a physician, podiatrist, or heaith care provider to provide the raquestéd records within 15 days, or a health care
facility within 30 days, of receipt of this request and authorization may constitate a violation of Section 2225.5 of the Medical
Practice Act and may result in further action by the Board.
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STATE AND CONSUMER SERVICES AGENCY- Deparimeni of Constumer Affulrs EDMUND G. BROWN JR., Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

September 09, 2014

BRUCE THOMAS MURRAY
. 1931 E STREET
SAN DIEGO, CA 92102

~Re:  JAMES CHRISTOPHER MATCHISON, M.D.
- Contiol #: 800 2014 005263

Dear BRUCE THOMAS MURRAY:

-y 2, - -

weioe o w — - We have reviewed your complaini and need fo contact you for additional informaiion.

We tequest the' following mformatmn Flease pmvlde a mpy ofyour late mother's, Audrey B.
Mu;ttay, final: death ceﬂlﬁcate *

S W%&Wnuld ver;, much apprecmta recmvmg your response by GeLtember 29, 2004, - Please refer
- to the “Contro] Number” above when replying, ...

Sincerely,

. Chfroe

Linda Serrano
Associate Enforcement Analyst
(916) 576-3231

Exhibit 19
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815-3831 « (916) 263-2528 « FAX: (916) 263-2435 » www.mbc.ca.gov




A

BRUCE Thomas MURRAY

1931 E Street ¢ San Diego, CA 92102 ¢ (619) 501-B556¢ * murray@sagelaw.us

Sept. 4, 2014

Linda Sertano & E F
Associae Enforcement Analyst = 2 0
Medical Board of California o o poateae)
2005 Evergreen Street, Suite 1200 > Ty
Sacramento, CA 95815-3831 - 5;5

(=B & e
Dear Ms. Setrano: E’ :‘:’ <

In order to avoid forther delay, I am sending you the enclosed information and authorizations
that ate available to me at this time, in hopes that this will be sufficient to enable you to
proceed with your investigation into my mothet’s death.
As I stated on my voice mail message to yon, 1 am a beneficiaty, but not the trustee/personal
fepresentative of my mother’s estate. The California Business and Professions Code suggests
that either the personal representative or a beneficiary of a deceased petson is anthotized 1o
release confidential medical information: .

“In any investigation that involves the death of a patient, the board may inapect and copy the
medical records of the deceased paticnt without the anthorization of the beneficiary or
personal representative of the deceased patient ... Nothiag in this subdivision shall be
constrned to allow the boatd to inspect and copy the medical records of 2 deceased patient
without a court order when the beneficiary or personal represectative of the deceased
patient has been Iocaied and contacted but bas refused to conseat to the board inspecting and
copying the medical records of the deceased patient. Cal Bus & Prof Code §2225. (Einphasis
added.)

'The repeated disjonctive use of beneficiary OR personal representative strongly suggests that
cither the petsonal representative or the beneficiaty is anthotized to release the confidential
informational of a deceased patient. Therefore, as a beneficiary of my mother, I hereby grant
the Medical Board of California full permission and access to all of tny mothet’s medical
records, 48 necessary to conduct the investigation into her death.

Also, 1 note that the list of required information, as stated in your May 23 letter to me,
includes the following bullet point: “Date of death (enclose copy of the death certificate).”

I note that the words, “copy of the death certificate,” are listed in brackets, following the
request for “date of death.” I interpret this to mean that confitmation of the date of death is
the most important information, rather than the death certificate itself.

Therefore, because I do not have possession of my mothet’s death cestificate (nor is my
signatute on it), I am instead enclosing the Lexis record of her death. I hope that this is
sufficient for your putposes.

Please feel free to contact me by phone ot by email if you have any questions.

g/\*ﬂwwﬁ Exhibit 19




‘LexisNexis

i OF 1 RECORD{S}
California Death Record

This data is for informational purposes only.
Decedenti Information
Name: MURRAY, AUDREY BEVAN
Address: 5107 KINGSPINE RD
ROLLING HILLS ESTATES. CA 90274-2417
LOS ANGELES COUNTY
LexID{sm): 001804599081

Decedent Personal Information
S8N: 200X-X(X-X300X
Age: 86
Date Of Death: 06/05/2013
Date of Birth: 05/1927

Family Information
Father: BEVAN, JAMES JENNINGS
Mother: HEINTZEMANN, HELEN
Desith Information )
Important:

The Public Records and coromercially availuble data sources used on reports have errors, Data. is sometimes entered poorly,
processed incorrectly and is generally not free from defect. This system should not be relied upon as definitively aceurate. Before
relying on any data this system supplies, it should be independently verified. For Secretary of State doouments, the following +
data is for information purposes only and is not an official record. Certified copiés may be obtainéd from that individual saze’s
Depariment of State,

Your DPPA Permissible Use is: T have no perrissible use

Your GLBA Penmnissible Use is: T have no permissible use

Caopyright® 2014 LexisNexis, a division of Reed Elsevier Inc. AN rights reserved;
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MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815

( AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION
Patient Name: Date of Birth: Date of Death:
Audrey B. Murray S/ 192 | &/5/901D

Medical Record Number: Control Number:;
(If known 5. 800 2014 005263
13585 |

I, the undersigned hereby authorize:
Physician/Facility: Q(“. jmﬂﬁi’: C. /\/\cu"c,\n 15N\
Address: Z.98 A | L~@NL '\'G\ g VCA =507 +€ Q\-ﬁ

City/State/Zip Code; TQF tance. C.-H GKO 'SZD\S S [ ‘
Phone Number: 31 "-Plj =1 CEOO Treatment Date(s) & [1(2a43

1S inclokes any and 4ll dates =F tremt-
ARAT Bow J( 2 A ical lodarX.
to disclose medi¢ record in the course of my diagnosis and treatment to the Medical Board

(‘ .!of California, Enforcement Program, a healthcare oversight agency. This disclosure of

- pecords authorized herein is required for official use, including investigation and possible
a,dmmmtratlve and/or criminal proceedmgs regarding any violations of the laws of the State of
California. This authorization shall remain valid for three years from the date of signature, A -
copy of this authorization shall be as valid as the original. I understand that I have the right
to receive a copy of this authorization if requested by me. I understand that I have a right to
revoke this authorization by sending written notification to the Medical Board of California at
the above address. My written revocation will be effective upon receipt by the Medical Board
of Californiia but will not be effective to the extent that such persons have acted in reliance upon
this Authorization. I understand that the recipient of my information is not a health plan or
health care provider and the released information may no longer be protected by federal privacy

regulations,
v
Patient Signature: CQ NN/ Date
W‘VVW T e ‘T'/"(Zélaf\g
he_-'\eg (C \a“-/ Legal Represemtative Q Relationship Date

NOTE: Failure by a physician, podiatrist, or health care provider to provide the requested records within 15 days, or a health care
facility within 30 days, of receipt of this requesi and authorization may constitute a violation of Section 2225.5 of the Medical
Practice Act anc may result in further action by the Board.

{
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MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815

\ AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

Patient Name: Date of Birth: Date of Death:
Audrey B. Murray STV 190 | &/S /913
Medical Record Number: Control Number:
(If known)
1 DB o=\ 800 2014 005263

I, the undersigned hereby authorize:

Physician/Facility: . Lo rauce AMemericd Me dical Center
Address: 33O MM\’\T"( E;}JA
City/State/Zip Code: Torrance. ARy ADSOS

.Phone Number: K> VIS A lC:’ Treatment Date(s): : &/& ,_'ﬁ

Vi) Mea.o\lm\ e |lease Y ES =1 awwqﬂJ{ 1‘ e
fread FCcomds soogiht Ly Hhe! fackcx Ems‘cﬂ\ -
1tto disclose medical records in the course of my diagnosis and treatment to the Medical

{ ‘'¢Board of California, Enforcement Program, a healthcare oversight agency. This
idisclosure of records authorized herein is required for official use, including investigation
gand possible administrative and/or criminal proceedings regarding any violations of the laws
-of the State of California. This authorization shall rémain valid for three years frém the date
“of signature. A copy of this authorization shall be as valid.as the-eriginal. I understand

that I have the right to receive a copy of this authorization if requested by me. I understand
that I have a right to revoke this authorization by sending written notification to the Medical
Board of California at the above address. My written revocation will be effective upon
receipt by the Medical Board of California but will not be effective 1o the extent that such
persons have acted in reliance upon this Authorization, I understand that the recipient of my
information is not a health plan or health care provider and the released information may no
longer be protected by federal privacy regulations.

Patient Sjgnature: Date

W ocn s 4[4/ g0
bd_v\.ﬂgtttqr )r LSMWI Q Relationship Date

NOTE: Failure by a physician, podiatrist, or health care provider to prm}ide the requesied records within 15 days, or a health care
t facility within 30 days, of receipt of this request and authorization may constitute a violation of Section 2225.5 of the Medical
Practice Act and may result in further action by the Board.
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STA"" & AND CONSUMER SERVICES AGENCY'- Departient of Consumer Affidirs EDMUND G. BROWN JR., Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

SECOND REQUEST
Tuly 22, 2014
BRUCE THOMAS MURRAY

'1931 E STREET
SAN DIEGQO, CA 92102

Re: James Christopher Matchison, M.D.
Control #: 800 2014 005263

Dear BRUCE THOMAS MURRAY:

 This is to follow up on our letter to you dated May 23, 2014 requesting Authorization for Release -
- <of Medical Records for your late mother Audrey B, Murray. As of this date, the Medical Board
has not received a response from you.

-n order for the Board to complete a thorough analysis of your complmnt it 18 imperative that a

.-%esponse be received from you by August 11, 2014. If we do not receive a response from. you by
the due date specified, we will be unable to proceed with a review of your complaint and the file
will be closed, A copy of the Board’s previous correspondence is enclosed. for. your. reference.
Please refer to the "Control Number" above when replying.

Sincerely,

fforne

Linda Serrano
Associate Enforcement Analyst
(916) 576-3231

Enclosure
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BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY - Department of Consunar Affadrs EDMUND G, BROWN JR., Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

May 23, 2014

BRUCE THOMAS MURRAY

1931 E STREET &
Sy,

SAN DIEGO, CA 92102 Q@g

Re: JAMES CHRISTOPHER MATCHISON, M.D.
Control#: 8002014 005263

Dear BRUCE THOMAS MURRAY:
This letter is concerning the correspendence you submitted to the Medical-Board for review.

In order to proceed any further, a copy of your mother’s, Audrey B. Murray’s, thedical records mhist be

obtained. To do so, we must have you complete and sigi'the enclosed-Authevization for Release of

Medical Records forms. Pleage Iist any other health care providers involved in the care of yournother as. .

you outlined in your complaint, including the complete names and addresses of each physician and facility:
" Please return these forms to our office by June 16, 2014, s

It ig important for you to know that the medical releases will not be valid if they contain any additional -
- -copuents written on these forms, If you have any additional-information concering your complaint,
pletige submit it on a separate sheet of paper. Do not write atry comments on the medica! release forms.. -

Thé.“following information must be completed on the enclosed forms (if applicable): “

Patient's name

Date of birth

Date of death (enclose copy of the death certificate)

Medical Record Number (If known) _
Physician/facility complete name, address and telephone number
Treatment date(s) from the listed provider(s)

Signature of next of kin as shown on death certificate

Once the medical rscords are received, your complaint will be reviewed to determine whether the care
provided by the physician was within the standard of practice of medicine.

Thank you for your cooperation and for contacting the Medical Board of California.
Sincerely,

LINDA SERRANO

Associate Enforcement Analyst

(916) 576-3231

Enclosures
Exhibit 19
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MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

Patient Name: Date of Birth: Date of Death:
Audrey B. Murray
Medical Record Number: Control Number:
(If known)
800 2014 005263

. City/State/Zip Code:

I, the undersigned hereby authorize:
Phys1c1aan acility: JAMES CHRISTOPHER MATCH]SGN M.D.
Address: _ o

R L I I

IjhoneNumber _ .. " Treatment Date(s):

- B8 Nrs 4 ot oo v

te. Jd;;sclose medical records in the courqe of my diagnosis and treatment to the Medwal

- Bogj -d-of California, Enforcement Program, a healthcare oversight agency. This .-~ - rriess o =
= disciosure ‘of records authorized herein isrequired for official use, including, mvemgatmn

#hpssible administrative and/or criminal procuedmgs regarding any-violations.of the. laws Pl
of the State of California. This authorization shall remain valid for three years from the date . .- .
of signature. A copy of this authorization shall be as valid as the original. | understand -.
that I have the right to receive a copy. of this authorization if requested by me. I undergtand
that I have a right to revoke this suthorization by sending written notification to the Medical
Board of California at the above address. My written revocation will be effective upon
receipt by the Medical Board of California but will not be effective to the extent that such
persons have acted in reliance upon this Authorization. I understand that the recipient of my
information is not a health plan or health care provider and the released information may no
longer be protected by federal privacy regulations.

Patient Signature: Date

or:

Legal Representative Relationship Date

NOTE: Failure by a physician, podiatrist, or health care provider to provide the requested records within 15 days, or s health care
facility within 30 days, of receipt of this request and authorization may constitute a violation of Section 2225.5 of the Medical
Practice Act and may result in further action by the Board.
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MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815

( AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION
Patient Name: ' Date of Birth: | Date of Death:
Audrey B. Murray .

Medical Record Number: 'Control Number:
(If known) 800 2014 005263

I, the undersigned hereby authorize: Nte #TE
Physician/Facility:
_'Aadi:esé':' _ . , e
~ City/State/Zip Code: L P o o oy

" Phone Number e s Iteamlent Dat?(s)

- me e s aame . w4 s

e a1 - * i - > Tl a2 dem e *wt i

aygthorized herein is required for official use, including investigation‘and, p@smbi#
Mive and/or criminal pioneedmg&; regardirig any violationsof the laws ofthe Sta.te ot
("‘ahfbrmrqa,’l'hls authorization shall renain.valid for three.ysars from the date. of signature, A -

il J,?o"recewe a copy of this authorization if requested by me. understand that 1 hevea Hight to< =

- ‘fevoke this authorization by sending written notification to the Medical Board of €aliforniaag=s == -

the above address. My written revocdtion will be effective upon receipt by the Medical Beard"
“of California but will not be effective to the extent that such persons have acted in reliance upon
* thfs Authomatmn 1 understand that the recipient of my information is not a health plan or
'health gare provider and the released information may no longer be protected by federal privacy: .
regulations.

Patient Signature: - Date
or:

Legal Representative Relationship Date

"NOTE: Failure by a physician, podiatrist, or health care provider to provide the requested records within 15 days, or a health care
facility within 30 days, of receipt of this request and authorization may constitute a violation of Section 2225.5 of the Medical
( Practice Act and may result in further action by the Board.

Exhibit 19
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BUSINESS, CONSUMER SERVICES, AND HO!._]SING AGENCY - Deparsment of Consumer Affuirs EDMUND G. BROWN JR., Gavernor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

May 23, 2014

BRUCE THOMAS MURRAY
1931 E STREET
SAN DIEGO, CA 92102

Re:  JAMES CHRISTOPHER MATCHISON, M.D.
Control #: 800 2014 005263

e e Doar BRUCE THOMAS MURRAY:
o= -—<Thig letter is concerning the correspondence you submitted to the Medical Board for review.

v v s 31 07 R tO - proceed any further, a copy of your mother’s;~Audrey-B. Murray’s, medical récords must be’
obtained. To do so, we must have you complete and sign-the emeiosed-Authosieation for Release of

T w = Medical Records forms. Please list any other health care providers involved in thecare of your mother as ~ .

oo ey putlined in your-complaint, including the complete names and addragses of each phrysician and fweility. -
L.«- g AP I-‘lea};u return these forms 10 our office by June 16, 2014.

‘”{ (R0 1&"4mportant Tor you to know that the medical releases will not be valid: if they cuptnia-any additional
; ~+conigifents written oo these forms. If you heve any additional information conecerning - your complaiii,
oz submit it on a separate sheet of paper, Do not write any comments on the taedias] refeass forms. -+ -

'Tﬁg following information must be completed on the enclosed forms (if applicable): =+ S

Patient's name
Date of birth
Date of death (enclose copy of the death certificate)

Medical Record Number (If known) ’
Physician/facility complete name, address and telephone number
Treatment date(s) from the listed provider(s)

Signature of next of kin as shown on death certificate

v B SR

Once the medical records are received, your complaint will be reviewed to determine whether the care
provided by the physician was within the standard of practice of medicine.

Thank you for your cooperation and for contacting the Medical Board of California.
Sincerely,

LINDA SERRANO

Associate Bnforcement Analyst

( (916) 576-3231

Enclosures
Exhibit 19
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MEDICAL BOARD OF CALIFORNIA
- ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

Patient Name: Date of Birth: Date of Death:
Audrey B. Murray
Medical Record Number: Control Number:
(If known)
800 2014 005263

I, the undersigned hereby authorize:
Physigian/Facility: JAMES CHRISTOPHER MATCHISON, M.D.

Address |
. .‘,Glty/State/Zm Code | ) o ;
- Bong Nymber: """ Troaiment Data(s)t

I

s_-v-'--\( Lmdl:selog medical records in the course of my dlﬂ.{,l‘lOSlS and.freatment {0 Ahz, Medigal -

st "'-_"-Board ofiCalifornia, Enforcement Pr ogram, a healthcare oveisight agendy. This- .

. ’T'dmclosmﬁqof records authorized herein is required for official isé, including investigation” ..
and possible administrative and/or cximinal proc:eedlngs regarding.any vielations,.of the laws .
of the State of California. This authorization shall remain valid for three years from the date” -
of signature. A copy of this authorization shall be as valid ss:the original. T understand... . -

that I have the right to receive a copy of this authorization if requested by me. I understand

that I have a right to revoke this authorization by sending written notification to the Medical

Board of California at the above address. My written revocation will-be effective upon

receipt by the Medical Board of California but will not be effective to the extent that such

persons have acted in reliance upon this Authorization. I understand that the recipient of my
information is not a health plan or health care provider and the released information may no
longer be protected by federal privacy regulations.

Patient Signature: _ Date

or.

Legal Representative - Relationship Date

. NOTE: Failure by a physician, podiatrist, or health care provider to provide the requested records within 15 days, or a health care
facility within 30 days, of recelpt of this request and authorization may constitute a violation of Section 2225.5 of the Medical

Practice Act and may result in further action by the Board. Exhibit 19




copy of this authorization shall be as valid as the original. I understand that I h

' reVoke this authorization by sending written notification to the Medical Board o

MEDICAL BOARD OF CALIFORNIA
ENFORCEMENT PROGRAM
2005 Evergreen Street, Suite 1200, Sacramento, CA 95815

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION
Patient Name: Date of Birth: Date of Death:
Audrey B. Murray
Medical Record Number: ' Control Number:
(If known) 800 2014 005263

I, the undersigned hereby authorize:

Physician/Facility: -

" Address:

" City/State/Zip Code: - o S T T

e e

'—'wPHdr_lé'Number:' _ .- Treatment Date(s): .

i 3 b <t

40 d.wclose medlcal records in the colirse of my diagnosis and neaxmcm 16 the Medical Board.

R '&!ﬁi’forr{‘a, Enforcement Program, # healthcare oversight agehey, This disclosurs of .
ﬁéoords autﬁ%mzed herein is required for official use, including investigation and- possﬂm_e e
adnumstraﬂfx/c atd/or criminal proceedings regarding any violations of the: laws of th
Cahfonua* This authorization shall remyain valid for three years from the date of sigh

.10 Teceive a copy of this authorization if requested by me, T'understand that I have

the‘"above address. My written revocation will be effective upon receipt by the Midital Board
of California but will not be effective to the extent that such persons have acted in Teliarce upon
this Authorization. I understand that the recipient of my information is not a health plan or .
health care provider and the released information may no longer be protected by federal privacy
regulations,

Patient Signature: : _ - __Date
or:

Legal Representative Relationship | Date

NOTE: Failure by a physsclan podiatrist, or health care provider to provide the requested records within 15 days, or a health care
facility within 30 days, of receipt of this request and authorization may constitute a violation of Section 2225.5 of the Medical
Practice Act and may result in further action by the Board.
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BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY - Department of Consumer Affirs EDMUND G. BROWN JR., Governor

MEDICAL BOARD OF CALIFORNIA
Central Complaint Unit

May 19, 2014

BRUCE THOMAS MURRAY
1931 E STREET
SAN DIEGO, CA 92102

= Dea:r BRUCE THOMAS MURRAY:

C '_'Thls is to acknowledge your recent correspondence regardmg Dr, JAMES' CHRISTOPHER

. ‘MATCHISON An Enforcement Analyst will be asmgned to review your complamt to determine

.. -whether additional information may be necessary to evaluate your corcerss, as well as confirm

w1 4 - that the nature of your complaint falls within our jurisdiction. . Plense review the enclosed
ey brochure for information about our complaint process.

If ‘you have additional information regarding your complaift, please send it iuxnediately and

-refer to the. control number shown below in your correspondence or contacts with us. You will

.- ¥ be advised of the status of your complaint at various stages throughout the complaint review
process.

We appreciate your patience and thank you for bringing your concems to our attention.

CENTRAL COMPLAINT UNIT
MEDICAL BOARD OF CALIFORNIA

Control Number; 8002014005263

Exhibit 19
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BRUCE T. MURRAY

1931 E Street * San Diego, CA 92102 ¢ (619) 501-8556 * mutray(@sagelaw.us

July 10, 2017

Kerrie Webb, Esq.

Staff Counsel

Medical Board of Califotrnia

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Re: Your May 26, 2017 reply to my request for information regarding Audrey B. Murray

Dear Ms. Webb:

Please let this letter serve to “meet and confer” with you regarding your May 26, 2017
response to my April 27, 2017 letter requesting information regarding the death of my
mother, Audrey B. Murray.

In your response, you sent a small cache of records that I myself had written, provided
ot already received from the Medical Board. Producing documents alteady obviously in
my custody or control is a gesture that is not well-taken.

Regarding your bases for denying my request for information, I reply as follows:

I. The California Public Records Act does not subsume the Information
Practices Act

I note that the bulk of your denial of my request is dedicated to analyzing my request
under the California Public Records Act rather than the Information Practices Act.
Although I invited you to consider CPRA in your tesponse, please note that my Apxil 27
request begins, “In accordance with the Information Practices Act and all other applicable
laws of this state, please provide me with all information in the Medical Board’s
possession regarding Audrey B. Murray’s medical condition, treatment and the
circumstances and cause(s) of her death.”

Since the CIPA is central to my request, an analysis under that law would be in order.
Instead, you skip CIPA and go directly to CPRA by invoking Cal. Civ. Code § 1798.24(g).
Howevert, this provision of CIPA simply allows personal information otherwise protected
by CIPA to be released via CPRA. But you use § 1798.24(g) as a shortcut to the CPRA
exemptions — and then deny my request on that basis. This is an invalid analysis. Section
1798.24(g) is not a trapdoor getaway clause out of CIPA. If the clause could be used in
this way, this entire section of the CIPA would effectively cease to exist and simply fold
into CPRA. One law cannot be used to nullify another in this manner.

Regarding my right to receive information as “the authorized representative of the
individual to whom the information pertains” under § 1798.24(c), my brother, Peter B.
Mutray, already provided the Medical Board with the broadest possible authorization in
his Sept. 9, 2014 correspondence (among the redundant documents sent to me in your
May 26 cotrespondence). Mote impottantly, I have already established my beneficial right

Exhibit 20



to receive this information under Cal. Code Civ. Proc. §§ 1085-6, and I will estop any
assertion to the contrary.!

II. Public policy favors the release of this information under both CPRA and
the Evidence Code

In considering the release of official information under CPRA, the Court’s
overarching approach requires close consideration of the facts presented: “Each request
for records must be ‘considered on the facts of the particular case’ in light of the
competing ‘public interests.” Times Mirvor Co. v. Superior Court, 53 Cal.3d 1325 (1991).
Here, you have made various conclusory statements asserting the Medical Board’s interest
over the public interest, but you have provided no analysis of the facts of my patticular
case. Furthermore, none of the cases that you cite is factually analogous to my request;
and none of your cases involves requests for information from the Medical Board. Thus,
the public interest as weighed against the Medical Board has not been tested.

Your cases involve the following facts and circumstances:

o Times Mirror Co. v. Superior Conrt involved a request from the Los Angeles Times to
the California governor requesting “appointment schedules, calendars, notebooks
and any other documents that would list [the Govetnor’s] daily activities as
governor.” That case turned on the “deliberative process” exemption recognized
under Cal. Gov. Code § 6255. However, [ have never requested information into
the Medical Board’s deliberative process.2 Furthermore, any Medical Board
documents containing such privileged information could be appropriately redacted,
as my request specifies.

e In San Jose v. Superior Court, the Mercury News sought access to the names,
addtesses, and telephone numbers of 215 individuals who had lodged complaints
about noise from the San Jose International Airport. The court denied the
newspapet’s request in order to protect the privacy interests of the complainants.
Here, I am not asking for the private information of third parties, but information
that is privileged to me, as the beneficiary of my mother. Additionally, the Sax Jose
court noted that “the Mercury News has alternative means of contacting and
interviewing the complainants other than by intruding on their privacy.” I4. at
1025. Here, T have no other means of obtaining the information that I seek.

o In County of Santa Clara v. Superior Court, the California First Amendment
Coalition requested that the county disclose its geographic infotmation system
(GIS) “basemap.” The court ordered the county to release this information over
the county’s concerns regarding secutity, terrotism and the release of “critical
infrastructure information.” The lower court had concluded that “the County had
not shown a clear overbalance in favor of nondisclosure” (14 at 1323), and the
appellate court agreed. [Emphasis added.] Here, the information I seek has nothing
to do with public infrastructure — or the accompanying security concerns. A fortiors,
the information I seek regarding my mother’s death is disclosable to me.

1 Los Angeles County Super. Ct., No. BS158575.
2 Note that my prior writ action was for traditional mandate under Cal. Code Civ. Proc.
§ 1085, and not an action for administrative mandate under Cal. Code Civ. Proc. § 1094.5.
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More factually analogous, and thus petsuasive, ate cases in which a death is involved,
and a sutviving family member seeks information from a public agency. For example:

® In Shepherd v. Superior Court, a mother brought a wrongful death action against
police officers who allegedly shot and killed her 14-yeat-old son. She sought
relevant documents from the District Attorney, who asserted absolute privilege.
The California Supteme Coutt held that the respondent disttict attorney’s claim of
“public interest in secrecy ... wholly fails”; and then the Court ordered a
particularized balancing of each item of information sought by the petitioner.
Shepherd v. Super. Ct., 17 Cal. 3d 107, 113, 130 (1976).

©  Michael P. v. Supererior Court involved a father who was subject to a dependency
action — stemming from the death of a friend’s child died while in the man’s
custody. The father sought the investigative repotts from the sheriff and coronet,
but the agencies refused. The appellate coutt vacated the lower court’s decision
granting the agencies’ motion to quash petitionet’s request for the reports. In so
doing, the court weighed strongly in favor of the petitioner father’s interest in
obtaining information gathered by public agencies. Michae/ P. v. Super. Court, 92 Cal.
App. 4th 1036, 1048 (2001).

® In Domingues, v. Super. Court, the father of an 18-year-old man who had been shot
and stabbed to death by a retired officer brought a wrongful death action against
the police. The San Gabriel Police Department tefused to release the retired
officer’s personnel and complaints records. The appellate coutt rejected the city’s
claim of blanket privilege, and ordered the lowet coutt to weigh release of the
documents under qualified privilege set forth in Cal. Evid. Code § 1040. Dominguez
v. Super. Court of L.A. Cnyy., 101 Cal. App. 3d 6 (1980).

The public policy is clear: When a death is involved, the intetests of justice favor the
release of official documents. In discerning this policy, it is irrelevant whether the parties
involved are plaintiffs in an action for damages or petitionets in a writ action. The
substance is more important than the form or procedure.

Because I am entitled to the information I seck as the beneficiary of my mother, and
because I am entitled to it as a member of the public, please release to me the information
that I seek.

Sincerely,

(D VYL
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Business, Consumer Services, and Housing Agency — Department of Consumer Affuirs Edmund G. Brown, Jr., Governor

MEDICAL BOARD OF CALIFORNIA
Executive Office

August 4, 2017

Bruce T. Murray
1931 E Street
San Diego, CA 92102

RE: Your Request for Records Regarding Audrey B. Murray, Control No. 800 2014 005263

Dear Mr. Murray:

I am writing on behalf of the Medical Board of California (Board) in response to your letter
dated July 10, 2017. In your letter, you replied as follows to the Board’s bases for denying your
requests for information:

I The California Public Records Act does not subsume the Information Practice
Act; and

II. Public policy favors the release of this information under both CPRA and the
Evidence Code.

First, once it was determined that 1) you were seeking information relating to another person; 2)
you were not the trustee of Audrey B. Murray’s estate; and 3) the letter signed by trustee Peter B.
Murray was not sufficient to permit the Board to release Ms. Murray’s medical records to you, it
was appropriate to evaluate the request as a Public Records Act request, and respond
accordingly. Absent additional documentation, the Board is unable to release Ms. Murray’s
medical records to you. As discussed below, you are free to get the medical records from the
actual creators of those records.

Second, the information and documents you are requesting regarding the investigation of the
complaint involving Ms. Murray fall under specific exemptions to the Public Records Act,
including, but not limited to, Government Code section 6254 subdivision (f) and section 6255.
These exemptions, among others, were intentionally written and codified by the legislature and
governor to protect state agencies’ records of investigation, as appropriate.

The Board has evaluated your request to determine if public policy weighs in favor of releasing
the documents despite the clear exemptions. While the Board obtained a copy of Ms. Murray’s
medical records, this was done pursuant to an investigation of a complaint, You are free, with
the proper release, to obtain Ms. Murray’s medical records directly from the facilities and
medical providers who provided care and treatment to Ms. Murray as the creators and custodians
of those records.
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Bruce T. Murray
August 4, 2017

Page 2

With regard to your requests for “information, reports and statements” acquired by the Medical
Board, including from Dr. James Matchison, regarding Audrey B. Murray’s medical condition,
treatment and death, the Board has determined that it would be detrimental to the Board’s
investigation process to release this information. Physicians provide statements to the Board
with the understanding that the Board will guard the confidentiality of such statements to the
extent permitted by law. This process enhances the Board’s ability to obtain information to
perform a thorough and complete investigation. If the Board were to release such statements and
information pursuant to a Public Records Act or Information Practices Act request, the Board
believes physicians would be less likely to provide statements, which would hamper the Board’s
investigation process. Because these documents fall squarely within exemptions to the Public
Records Act, among other code sections, the Board will not produce them.

Please feel free to contact me if you wish to discuss this matter further.

Sincerely

Kerrie Webb
Senior Staff Counsel
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BRUCE T. MURRAY

1931 E Street * San Diego, CA 92102 ¢ (619) 501-8556 ¢ murray@sagelaw.us
January 8, 2018

Kerrie Webb, Esq.

Staff Counsel

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Re: Third request for information regarding Audrey B. Murray, Control No. 800 2014
005263

Dear Ms. Webb:

Please let this letter serve to “meet and confer” with you regarding your Aug. 4, 2017
letter, in which you reiterated your denial of my requests for information regarding my
mother’s medical condition, treatment and death — and the subsequent Medical Board
investigation. (My initial letter in this chain of requests was April 27, 2017, followed by a
second letter July 10, 2017.)

Regarding your most recent bases for denying my request for information, I reply as
tollows:

la. The issue of trustee authorization is moot, because Audrey B. Murray’s
estate has been fully liquidated and distributed

In your Aug. 4 letter, you denied my request for information because (1) I am “seeking
information relating to another person”; (2) I am “not the trustee of Audrey B. Murray’s
estate”; and (3) “the letter signed by trustee Peter B. Murray was not sufficient to permit
the board to permit the Board to release Ms. Murray’s medical records to you.” You
suggested that additional documentation would enable to the Medical Board to release
information to me.

Although it is not necessary, in order to facilitate the process, I am enclosing a copy of
the August, 2017 bank statement for the Audrey B. Murray Trust, which shows the
distribution of the final residual minutia of Audrey B. Murray’s estate. All of Audrey B.
Murray’s assets have been fully liquidated and distributed. Thus, the role of trustee/
personal representative is a nullity, and the issue of trustee authorization is moot.
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1b. Beneficiaries and trustees are equally entitled to receive and authorize the
release of information

Notwithstanding the facts of 1a above, the status of Audrey’s B. Murray’s
testamentary trust is irrelevant to my request for information from the Medical Board.
There was never any need for the trustee to authorize the release of information, as you
assert. In this context, the law makes no distinction between beneficiaries, trustees,
executors and personal representatives. This is true across the California Civil Code, the
Confidentiality of Medical Information Act, the Business & Professions Code, the Public
Health & Safety Code, the Information Practices Act, the Probate Code, the Code of Civil
Procedure and the common law. For example:

e “An authorization for the release of medical information by a provider of health
care, health care service plan, pharmaceutical company, or contractor shall be valid
ifit ... () is signed and dated by ... (4) The beneficiary or personal
representative of a deceased patient.” Cal. Civ. Code § 56.11. [Emphasis added.]

e “[I]n any investigation that involves the death of a patient, the board may inspect
and copy the medical records of the deceased patient without the authorization of
the beneficiary or personal representative of the deceased patient ... Nothing
in this subdivision shall be construed to allow the board to inspect and copy the
medical records of a deceased patient without a court order when the beneficiary
or personal representative of the deceased patient has been located and
contacted but has refused to consent.” Cal. Bus. & Prof Code § 2225(c)(1).
[Emphasis added.] Thus, the code enables either a beneficiary or the personal
representative to authorize or refuse the Board’s access to medical records of a
deceased patient. The beneficiary and personal representative have equal power.

e “Any patient representative shall be entitled to inspect patient records.” Cal. Health
& Saf. Code § 123110. “Patient’s representative’ or ‘representative’ means any of
the following ... (4) The beneficiary as defined in Section 24 of the Probate Code
or personal representative as defined in Section 58 of the Probate Code, of a
deceased patient.” Cal. Health & Saf. Code § 123105(e).

e The Information Practices Act allows an agency to disclose personal information
not only to “the duly appointed guardian or conservator of the individual,” but
also to “a person representing the individual.” Cal. Civ. Code § 1798.24(c). Here,
the role of trustee/ personal representative has expired. Instead, I represent my
mother and myself — as her survivor and beneficiary — in all matters concerning her
medical treatment and death. I am her legal advocate.

e The California Code of Civil Procedure mandates the issuance of a writ “where
there is not a plain, speedy, and adequate remedy, in the ordinary course of law. It
must be issued upon the verified petition of the party beneficially interested.” Cal.
Code Civ. Proc. § 1086. The requirement that a petitioner be beneficially interested
means that one may obtain the writ only if the person has some special interest to
be served or some particular right to be preserved or protected over and above the
interest held in common with the public at large. The petitioner’s interest in the
outcome of the proceedings must be substantial. Braude v. City of Los Angeles, 226
Cal App 3d 83 (1990); Tobe v. City of Santa Ana, 9 Cal 4th 1069 (1995).
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Here, in my first writ action against the Medical Board,! I conclusively established
my standing and beneficial right to receive the information that I seek. In a future
writ action, my beneficial right and standing are easily re-asserted through collateral
estoppel/ issue preclusion.

In summary on this point, your assertion of a distinction between the rights of the
trustee and beneficiary is simply a red herring and finds no support in the statutes, case
law or public policy. Therefore, the Medical Board must release to me the information
that I have requested.

2. The Medical Board generates and maintains unique medical information on
patients, and therefore the Medical Board is subject to the same disclosure rules as
medical providers

“Any business organized for the purpose of maintaining medical information ... in
order to make the information available to an individual or to a provider of health care at
the request of the individual or a provider of health care, for purposes of allowing the
individual to manage his or her information, or for the diagnosis and treatment of the
individual, shall be deemed to be a provider of health care subject to the requirements of
this part.”” Cal. Civ. Code § 56.06. Furthermore, “any patient representative shall be
entitled to inspect patient records upon presenting to the health care provider of a
patient.” Cal. Health & Saf. Code § 123110.

An inherent function of the Medical Board is to gather and analyze medical
information of patients treated by licensees who are under investigation. As the originator
and repository of this information, the Medical Board meets the criteria of a health care
provider for the purposes of providing personal information to patients and their
representatives.

Furthermore, the Medical Board employs consultants who are licensed pursuant to
Chapter 5 (commencing with Section 2000) of Division 2 of the Business and Professions
Code. As such, these consultants are health care providers under Cal. Health & Saf. Code
§ 123105; and they are subject to the same disclosure rules of Cal. Health & Saf. Code §
123110. Therefore, the Medical Board is obligated to disclose to me the identity of the
consultants it retained for MBC investigation number 800 2014 005263, and release to me
all of the information they produced regarding my mother’s medical condition, treatment

and death.

3. The release of personal information to Beneficiary is mandatory; the Medical
Board’s ‘balancing’ is erroneous and prejudicial against Beneficiary

The obligation of a public agency to release one’s personal information is always
mandatory, i.e., “[E]ach agency shall permit any individual upon request and proper
identification to inspect all the personal information in any record containing personal

1 Los Angeles County Super. Ct., No. BS158575.
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information and maintained by reference to an identifying particular assigned to the
individual.” Cal. Civ. Code § 1798.34. 2 [Emphasis added.]

However, as I noted in my July 10 letter, you treated my request for personal
information only as a public information request, and then you jumped to the exemptions
under Cal. Gov. Code § 6254(f). From there, you set out “to determine if public policy
weighs in favor of releasing the documents despite the clear exemptions” (from your Aug.
4 letter). Not surprisingly, the result of this entirely one-sided “balancing test” weighs
substantially against me. This prejudicial and erroneous legal conclusion is precisely the
sort of anti-due process that requires independent judicial review.

In light of the foregoing information and analysis, please reconsider my requests for

information as reflected here and in my April 27, 2017 and July 10, 2017 letters.
Please respond by Jan. 29, 2018.

Sincerely,

R Y\

2 Also note the mandatory language of Cal. Civ. Code § 56.10: “A provider of health care, a
health care service plan, or a contractor shall disclose medical information.” [Emphasis
added.] Also see Cal. Health & Saf. Code § 123110: “Any patient representative shall be

entitled to inspect patient records upon presenting to the health care provider a written
request for those records.”
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CHASE PRIVATE CLIENT

July 01, 2017 through July 31, 2017
Primary Account:

AUDREY B MURRAY TRUST
PETER B MURRAY TRUSTEE

Account Number: 000000426524711

CHECKING SUMMARY
AMOUNT
Beginning Balance $31,364.50
Deposits and Additions 0.19
Checks Paid -31,361.15
Ending Balance $3.54
Annual Percentage Yield Earned This Period 0.01%
Interest Paid This Period $0.19
Interest Paid Year-to-Date $2.34
CHECKS PAID
CHECK NUMBER DATE AMOUNT
PAID
108 » 07/21 $825.00
109 » 07/24 30,536.15
Total Checks Paid $31,361.15

If you see a check description in the Transaction Detail section, it means your check has already been converted for
electronic payment. Because of this, we're not able to return the check to you or show you an image on Chase.com.

A An image of this check may be available for you to view on Chase.com.

TRANSACTION DETAIL

DATE DESCRIPTION AMOUNT BALANCE
Beginning Balance $31,364.50
07/21 Check #108 -825.00 30,539.50
07/24 Check #109 -30,536.15 3.35
07/31 Interest Payment 0.19 3.54
Ending Balance $3.54

Page 3 of 8
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CHASE PRIVATE CLIENT August 01, 2017 throuah Auaust 31. 2017
Primary Account;

.
AUDREY B MURRAY TRUST Account Number: 000000426524711

PETER B MURRAY TRUSTEE

CHECKING SUMMARY

AMOUNT
Beginning Balance $3.54
Checks Paid -3.54

Ending Balance $0.00
Annual Percentage Yield Earned This Period 0.00%
Interest Paid Year-to-Date $2.34
CHECKS PAID
CHECK NUMBER DATE ANMOUNT
PAID

110 A 08/30 $3.54
Total Checks Paid $3.54

If you see a check description in the Transaction Detail section, it means your check has already been converted for
electronic payment. Because of this, we're not able to return the check to you or show you an image on Chase.com.

A An image of this check may be available for you to view on Chase.com.

TRANSACTION DETAIL

DATE DESCRIPTION AMOUNT BALANCE
Beginning Balance $3.54
08/30 Check #110 -3.54 0.00
Ending Balance $0.00

Page 3 of 8
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CHASE PRIVATE CLIENT

AUDREY B MURRAY TRUST
PETER B MURRAY TRUSTEE

CHECKING SUMMARY

September 01, 2017 through September 29, 20
Primary Account:

Account Number: 00000042652

17

4711

AMOUNT 3y OO
, e VO
Beginning Balance $0.00 Taeus 3&’ .
C A
Deposits and Additions 10.00 o er P e
Ending Balance $10.00 O’?é\“}
Annual Percentage Yield Earned This Period 0.00%
Interest Paid Year-to-Date $2.34
TRANSACTION DETAIL
DATE DESCRIPTION AMOUNT BALANCE
Beginning Balance $0.00
09/13 Online Transfer From Chk ...5868 Transaction#: 6514415326 10.00 10.00
Ending Balance $10.00
Page 4 of 10
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Business, Consumer Serwces. and Housmg —'\genc} Deptmmem of Cansumer A_ﬂ’mrs Edmund G. Brown, Jr., Governor

MEDICAL BOARD OF CALIFORNIA
Executive Office

January 29, 2018

Bruce T. Murray
1931 E Street
San Diego, CA 92102

RE: - Your Request for Records Regarding Audrey B. Murray, Control No. 800 2014 005263

Dear Mr. Murray:

I am writing on behalf of the Medical Board of California (Board) in response to your letter
dated January 8, 2018. In your letter, you stated the following:

la. The issue of trustee authorization is moot, because Audrey B. Murray’s estate has
been fully liquidated and distributed;

1b.  Beneficiaries and trustees are equally entitled to receive and authorize the release
of information;

2. The Medical Board generates and maintains unique medical information on
patients, and therefore the Medical Board is subject to the same disclosure rules as
medical providers; and

3 The release of personal information to Beneficiary is mandatory; the Medical
Board’s ‘balancing’ is erroneous and prejudicial against Beneficiary.

With regard to statements 1a and 1b, except for your reference to California Civil Code section
1798.24 subdivision (c), the code sections cited by you apply to medical providers, not
regulatory agencies conducting confidential investigations. California Civil Code section
1798.24 subdivision (¢}, provides an exception to the prohibition against disclosing personal
information about a person to someone other than the individual to whom it pertains as follows:
“To the duly appointed guardian or conservator of the individual or a person representing the
individual if it can be proven with reasonable certainty through the possession of agency forms,
documents or correspondence that this person is the authorized representative of the individual to
whom the information pertains.”

Peter B. Murray was identified as the trustee, and was recognized as Audrey B. Murray’s
authorized representative by the Board. Peter Murray wrote to the Board on September 9, 2014,
stating in pertinent part: “If you have any questions regarding this request you may contact my
brother Bruce T Murray or myself.”
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Bruce T. Murray
January 29, 2018

Page 2

In response to Peter Murray’s authorization the Board has communicated with you about the
complaint. Additionally, the Board has provided you with a copy of ail correspondence
exchanged between you and the Board, The Board further informed you that the authorization
signed by Peter Murray was not sufficient to allow the Board to consider releasing Ms. Murray’s
medical records to you.

If you provide a proper written authotization from Peter Murray, the Board will consider
releasing Ms. Murray’s medical records to you. Altematively, as the Board has previously
advised, you are free, with the proper release, to obtain Ms. Murray’s medical records directly
from the facilities and medical providers who provided care and treatment to Ms. Murray as the
creators and custodians of those records.

With regard to statement 2, the Board is a regulatory agency, and not a provider of health care.
As previously stated, the information and documents you are requesting regarding the
investigation of the complaint involving Ms. Murray fall under specific exemptions to the Public
Records Act, including, but not limited to, Government Code section 6254 subdivision (f) and
section 6255. These exemptions, among others, were intentionally written and codified by the
legislature and governor to protect state agencies’ records of investigation, as appropriate.

The Board has evaluated your request to disclose the identity of the medical consultants retained
for the investigation and to release the information they produced regarding Ms. Murray’s
“medical condition, treatment, and death.” As previously indicated, disclosure of information
gathered during the course of the investigation would endanger the successful completion of
investigations.

Disclosing the requested information would have a chilling effect on the Board’s ability to
complete investigations and protect the public. The public interest in non-disclosure clearly
outweighs the public interest in disclosure here. Members of the public, health care institutions,
medical consultants, and other possible complainants are less likely to provide the Board with
information if their identities are public. “The prospect of public exposure discourages
complaints and inhibits effective enforcement.” (City of San Jose v. Superior Court (1999) 74
Cal. App. 4th 1008, 1020 (citations omitted).). Additionally, licensees are not likely to provide
explanatory information if such information becomes public. Without these explanations, the
Board is not able fully to assess the full scope of the care and treatment of patients, as well as the
circumstances surrounding possible violations of the laws governing the practice of medicine.
Patients, too, are less likely to share confidential medical information for purposes of
investigation with the risk that the information will be publicly shared. Further, requiring
disclosure of investigative materials would not result in a disclosure to only those members of
the public or to individuals by whom the information is sought. The information would
potentially become available to the public at large. (/d,, at p. 1018.)
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Bruce T. Murray
January 29, 2018

Page 3

Moreover, the deliberative process privilege exempts from disclosure materials that would
expose an agency’s decision-making process in such a way as to discourage candid discussion
within the agency and thereby undermine the agency’s ability to perform its functions. Even if
the content of a document is purely factual, it is nonetheless exempt from public scrutiny if it is
actually related to the process by which policies are formulated or, if it is inextricably
intertwined with policymaking processes. (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d
1325.) Records that reveal deliberative processes are protected through application of
Government Code section 6255, Here, records ¢oncerning the decision-making relating to the
course of an investigation are covered by the deliberative process privilege and, therefore, absent
special circumstances, would be exempt from disclosure under Government Code section 6255.

With regard to statement 3, Civil Code section 1798.34 does not apply to your request, because
you are seeking records pertaining to another individual, and you have not provided a sufficient
authorization for the Board to consider. Additionally, you are seeking records of investigation,
which the Board is authorized and obligated to protect from disclosure, as indicated above.

Please feel free to contact me if you wish to discuss this matter further.

Kerrie Webb
Senior Staff Counsel
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BRUCE T. MURRAY

1931 E Street * San Diego, CA 92102 ¢ (619) 501-8556 ¢ murray@sagelaw.us

February 9, 2018

Kerrie Webb, Esq.

Staff Counsel

Medical Board of California

2005 Evergreen Street, Suite 1200
Sacramento, CA 95815

Re: Exhaustion of administrative remedies, Audrey B. Murray, Control No. 800 2014
005263

Dear Ms. Webb:

I am in receipt of your Jan. 29, 2018 letter denying all of my requests for information
regarding my mother’s medical condition, treatment and death — and the related Medical
Board investigation. Your bases for denial are without merit.

This is your third denial of my requests — beginning with my initial letter April 27,
2017; my second letter July 10, 2017; and finally my Jan. 29, 2018 letter. In each response,
you wrongfully denied my requests.

I think it is fair to say that at this point, administrative remedies have been exhausted,;
and this matter is ripe for judicial review. Therefore, I will file a petition for writ of
mandate in the Los Angeles Superior Court.

If you wish to avoid the writ process, you may release to me all of the information that

I have requested by Feb. 26, 2018.

Sincerely,

S & W

i
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